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record,further of the which shows that whileinspection the ad
dollars,damnum in the forwrit was thirteen theonly judgment

thanfor more three times thatrendered was amount. This
sufficient cause for the reversal of error,afforded the onjudgment

(Jarvis Brooks, 37, ;did not make it a v.but 27 N. H.nullity 68)­
aside,and as the has not been reversed or set it followsjudgment

that to asthe is entitled recover the case now stands.plaintiff
Nevertheless, think, the facts found atwe theupon thathearing,

and term,the case should be remanded to the trial anddischarged
continued,there be to enable either to have theparty original

action in theforward court for suchpolice inbrought proceedings
or,that court as the refusaljustice may require; upon of that

error,to take action in the that acourt writ ofpremises, or some
thisbe issued courtprocess,other andmay by upon petition notice.

The of time which has intervenedlapse between the judgment
attemptedand its enforcement the ofestate theagainst deceased

trustee, who, found, ait is “was man of is sufficientlarge property,”
itself, ifevidence of the that aunexplained by plaintiff, haswrong

been committed which entitles the defendant to relief.

Case discharged.

Smith, J., did not sit: the others concurred.

v.Gillis Chase.
Cummingsv. & a.Same

v.Same Winn.

v.Same Webster.
Clyde.Same v.

A is not liableriparian owner for a reasonable use of water passing his
land, whether for his own purposes others,or for sale to and the reason-
ableness of his use is a ofquestion fact.

Case, for water anddiverting the flowdiminishing upon the
land. Facts foundplaintiff’s the court.by

The and J.one S. Winn areplaintiff owners,riparian Winn’s
land theabove plaintiff’s. About fifteenbeing years Winnago

water,a dambuilt to hold back the thus a reservoir fromforming
anwhich heaqueduct water to hisby supplied farm buildings.

defendants,He also the whopermitted owners,are not riparian to
connect with the reservoir andaqueducts theirthereby supply

water,with to thembuildings deed aconveying by to suchright
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all takedefendants claim the to the fromuse. The waterright
Winn,J. S. the landunder the owner of where thethe reservoir

located, and ais the owner of of the frommeadowpartreservoir
use thewater is collected. The of water made thewhich the by

used,is reasonable as to thedefendants the andseveral quantity
them a it.of water Winn to is reasonable use of Thesale the by

stream,return to but amount is soused does not the thewater
no difference that wouldsmall as to make beprobably perceptible

land.the thein stream plaintiff’sflowing through

Atherton, for the plaintiff.B.Henry

Burns, defendants.H. for theCharles

“Blodgett, J. finds that the defendants all claimThe case
Winn,the from the under J. S.to take water reservoirthe right

located,isof land the reservoir and theowner the wherethe
from watera of meadow which the is col-of thepartowner

lected.”
theof this Winn’s to divert waterownership,In virtue right

and,land;a extent was incident to the as theuse to reasonablefor
it is anhas to show actual foronlyfailed any damage,plaintiff

that the law willand unauthorized diversionunreasonable imply
him, theriparianto because each proprietor having rightdamage

of it andand reasonable use the water as passesto a throughjust
land, his anit is when he transcendshis right byonlyalong

it an willand use of that action lieunauthorizedunreasonable
andanother whose common equalhim by proprietor rightagainst

of the water isthe and thereby injuriouslyto flow enjoyment
is, aAnd as the reasonableness of the use to consider-affected.

extent, a andof on thedependentquestionable degree, largely
case,of it is to be of the andeach by jury,circumstances judged

aat trial as mixedthe term of lawquestionmust be determined
490;488,62 H.Jones N. Sar-Rindgefact. v. v.and Aqueduct,

294,H. This been found64 N. 295. question havinggent,
court, istrial theto the the conclu-plaintiff by findingadversely

him and thev. consequently(Jones Aqueduct, supra),sive against
Winn,as to in hisnow to him is the ofopen rightquestiononly

a to sell the defendantsnon-riparianas riparian proprietor,character
Mm as to his land.water to incidentof the belongingany

“be, Ais to that ownerrule understood riparianThe English
cannot, himself, one is aas confer on who notexcept against

stream,use the water the andto of anyowner any rightriparian
a from aeven under ripa­a non-riparian proprietor, grantuser by

Q.L. R. 11owner, Ormerodis v. Millwrongful.” Company,rian
Berks CanalCo.v. Nav.155; Swindon Water Wilts &B. Works

697; Bracewell, L. R. 2 Ex. 1. Butv.Co., H. L. NuttallL. R. 7
it is here ain this held to beotherwise foris jurisdiction,the rule
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fact, use of waterof whether the the made aquestion riparianby
others, is,for his own or for to allowner sale under thepurposes,

circumstances, a reasonable use. Jones v. andAqueduct Rindge
And inv. of the thatSargent, view the sale ofsupra. finding

the Winn is athe to defendants reasonable use ofwater hisby
owner,as a hasthe no onriparian plaintiff thisright standing

of case.branch the
theJudgment for defendants.

Clark, J., did not sit: the others concurred.

Ex’r,Hartshorn, v. Hartshorn.

A void note is not a of forthe debt which it is andpayment given, the
itacceptance of is not a of the maker from hisdischarge liability.

Assumpsit, note,the defendant’s withupon promissory counts
for received, sold, services,had and labor andmoney and forgoods
use and occupation. The note was for the amount duegiven
from the defendant to the testator on a former note then surren-
dered, for use lands,the and of theoccupation testator’s and for
an balance of accounts. The note was made andagreed delivered
on The thatdefendant claims the is notSunday. enti-plaintiff

recover,to counts,tled under the the several demands forgeneral
which the note was given.

French,B.George for the plaintiff.

Robert M. Hamblett,Wallaceand Charles J. for the defendant.

Carpenter, J. a void note 14v. N.Giving (Allen Deming, H.
did not the debt for which it was133) pay norgiven, discharge

the defendant from his Shaw 197;v. 9 N. H.liability. Spooner,
165;Burnham 10 N. Lovell,v. H. 28Spooner, Walker v. N. H.

138; Woods, 290;H.Carleton v. 28 N. Kennison,Pecker v. 46
N. H. 488.

Judgment the plaintiff.for

Clark, J., did not sit: the others concurred.

Parsons v. Manchester.

In an action a a foragainsttraveller town fromby ainjuries defective
a fora motion for nonsuit want of ofnotice thehighway, defect is

denied, if there is toevidence show that the townproperly tending ought
theto have discovered and remedied defect before the accident.


