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verdicts for fractures have been recovered. The remark was
incompetent, and tended to prejudice the defendants. It is impos-
sible for the court here to say how far the jurors may have been
influenced in their verdict upon the question of the defendants’
liability by the unwarranted remark. A person cannot always
appreciate the influences that lead to a result. Jacques v. Horse
Railroad, 41 Conn. 61; Dougherty v. Welch, 53 Conn. 553, 560.
“In a legal sense, & trial is not fair when such statements .
can have any influence favorable to the party making them.”
Bullard v. Radlroad, 64 N. H. 27, 32. In that casc it was
decided that if the trial was allowed to go on, the party in fault
would be bound, after verdiet in his favor, to obtain a finding that
the result was not affected by his tort and ought not to be an-
nulled on account of it. That fact has not been found in this
case. The plaintiff has not met the burden which is upon him of
showing it.

Perdict set aside.

Brovagrr, J., did not sit: the others concurred.

NurTer ». TUCKBER.

The declarations of a former deceased owner of land, made while in pos-
session, are competent on the question of boundaries, in favor of as well
ag against one claiming under him.

TrESPASS, qu.cl. Verdict for the plaintiff. The plaintiff’s
close is bounded on the north by South Mill street. The defend-
ant’s close adjoins the plaintiff’s on the south. The location of
the divisional line is in dispute, the defendant claiming it is
located about thirty feet south of the street, and the plaintiff that
it is located some thirteen or fourteen feet further south.

Thatcher Emery formerly owned both tracts. In 1855 he con-
veyed the southerly close to one under whom the defendant
claims, and in 1871, the northerly close to the plaintiff’s husband,
her predecessor in title. The plaintiff testified that in 1871, while
Emery owned and was in possession of the northerly close, and in
the course of the negotiations for the sale, he went upon the land
with the plaintiff and her husband and pointed out to them the
boundary, which she now claims as her south line, as onc of the
boundaries of the close. Emery died before the trial. To this
evidence the defendant excepted.

Bach party offered evidence that his predecessors in title occun
pied the disputed tract prior to March, 1871,

Frink § Batchelder, for the defendant.
Calvin Page and Samuel W. Emery, for the plaintiff.
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Smrre, J.  The declaration of Efnery as to the location of his

‘southerly line was not rendered inadmissible by the fact that it
‘was & statement such as his interest might induce him to make.

The reasons for a contrary holding (Shepherd v. Thompson, 4
N. H. 218, Smith v. Powers, 16 N. H. 546, 563, Morrill v. Foster,
38 N. H. 879, 886) have been removed by the statutory changes
in the law of evidence, by which parties and persons interested
are no longer excluded as witnesses. The objection of interest is
held to go to the weight of the evidence merely, and not to its
competency. ZLawrence v. Tennant, 64 N. H. 582, 541. Nor does
the fact that the predecessors in title of both parties occupied the
disputed tract prior to March, 1871, render the evidence inadmis-
sible. The declarations of a former deceased owner of land, made
while in possession, are competent upon the question of its bound-
aries in favor of as well as against one claiming under him. South
Hompton v. Fowler, 54 N. H. 197, 200; Wood v. Fiske, 62 N. H.
178. Either party may put in the declarations of a deceased
former owner on the question of boundaries, but on the question
of the weight of the evidence it is much stronger for the party
who. puts them in when they are agaipst the interest of the per-
son who made them. ¢ The true rule admits this traditionary
evidence, not as a mere disclaimer or disparagement of title, but
on the broader ground of the nature and necessity of a class of
cases in which great difficulty in proving original landmarks is
likely to arise from lapse of time.” ZLawrence v. Tennant, ubi
supra 541,

Lzception overruled.

CARPENTER, J., dissented: CHASE, J., did not sit: the others
concurred. :

DoUuceET v. RICHARDSON.

A sale of chattels is invalid as to creditors of the vendor when the prop-
erty is allowed to remain in his use and possession.

RerLEvIN of a horse. Facts found by the court. July 18,
1889, Onesime Hamel sold the horse in suit to William Doucet
(the plaintiff’s father) for the price of $145, to be paid in one year
with interest. Doucet resided in Newmarket and carried on the
business of a baker, using the horse in his business. During the
year ending in July, 1890, William Doucet paid Hamel $47.90 of
the price of the horse. At the end of the year he was unable to
pay the balance. August 2, 1890, Hamel, then residing in Plais-
tow, went to Newmarket to collect the balance due him. On his
way to Doucet’s house he saw the plaintiff, who promised to
meet him shortly at his father’s house. Hamel went to Doucet’s




