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Fuller v. &Brown a.

Whether the acts of a are soparty inconsistent with his a certainhaving
orright waiver,with his to tointending upon it amount to arely as is

a of fact for thequestion jury.

Assumpsit, house,for the breach of a a incontract for building
that the were thanchimney-flues made smaller the size.stipulated

forVerdict the plaintiff.
There was evidence to thatshow the plaintifftending occupied

the house and knew of the of contract forbreach the some two
writ,or more theyears before date of his without toexpressing

the defendants to the size of theany objection flues.
“The court declined to instruct the that if the plaintiff,jury

with of,of the defects theknowledge complained houseoccupied
for two or three without that theyears same was notobjection

contract,constructed to the or if the facts and circum-according
stances as shown the are thatevidence such are satisfiedby you
he to have hadought such then his acts amount antoknowledge,

contract,ofacceptance the andunder the he cannotbuilding
recover,” and the defendents excepted.

The plaintiff introduced show thatevidence totending during
“this two or inperiod (the more washe endeav-years) engaged

to ascertain what was the trouble with theoring and tochimney,
it, ifremedy possible.”

Shute,A.Henry for the plaintiff.

Eastman,Edwin G-. for the defendants.

Blodgett, J. The question of waiver was submittedproperly
fact;to the on the as ajury evidence matter forof tlieir determi­

“nation. In a waiver said togeneral way, occur whenevermaybe
•one,in possession contract,of a conferred"either law orright byby

facts,and the attendant does or forbears to doknowing something
inconsistent with the ofexistence the or of his intention toright,

it; inrely it,upon which case he is said tu have waived and he
is fromestopped reason of it afterwards.” Bish.byclaiming
C,on.,s. 656. But in such a case the of waiver is onequestion
of fact for 516, ;thl Fox v. 7 Cush. 520­jury. Harding, Union
Bank v.Georgetown 7 Pet. 287.Magruder,of

overruled.Exception

Carpenter, J., did not sit: the others concurred.


