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Company & a.v. HansonOilMaverick

offor the removalprocessthe properis notfor a mandamusA petition
his ineligibility.ofallegedoffice on the groundfromoil inspectoran

fromto restrain Hanson exercisinga mandamusPetition for
Somersworth,of inofof the office inspector petroleumthe duties

office,and that com-to thehe is thethaton the ground ineligible
andfor his isservices excessivethe selectmenfixedpensation by

defendants, who areotherunreasonable; theand to command
andSomersworth, to him from office appointremoveofselectmen

thereto, fix a and compensa-and equitablea justsuitable person-
Thefound court. plaintiffsFacts thebyfor his services.tion

ante, and the defend-v.in Hansonthe Company,are defendants
; statedfacts therein that action theant Hanson is the plaintiff

towasThere evidence tendinga of this ease.made partare
was, and everheHanson’s appointmentat time ofshow that the

in thebeen, a who was interestedan of personsince has employe
fixed the selectmenoil. The compensation bysale of kerosene

is large.for his unreasonablyservices

Batchelder, theand Frink for plaintiffs.David R. Fierce

& for the defendants.Russell Boyer,

Han­Chase, to determineis not aJ. This proper proceeding
anshould have beenin Itto the officeson’s question.right

warranto, a therefororin of petitioninformation the nature quo
ofas representativein the name of the attorney-generalbrought

Jones, Hanson is an offi­60 N. H. 543. Asv.Osgoodstate.the
N. H. it notGilbert, 64 does13),at v.facto, least (Jewellcer de

fillfor a mandamus to the officethat there is occasionanyappear
com­fix the appointee’sanda new incidentallyappointmentby

pensation.
dismissed.Petition

J.,Carpenter, not sit: the others concurred.did

BELKNAP.

v. Prescott.State
“ for onedid salekeepthe defendantin an indictment thatAn allegation

one ofcider,” allegation kept pintan that heof is toequivalentpint
same.intent to sell thecider with

L., 109, thes. that16) deliveryc.(G.statutorythe provisionUnder
cases,in “shall besomein a less than ten gallons,of cider quantity

an indictable-sale,” is notof theprima evidence deliverydeemed facie
offence.



204 STATE v. PRESCOTT. [Belknap,

Indictment, that the didcharging defendant for“keep sale
cider, wit, aof to lessone than tenpint and notquantity gallons,

to be manufacturer atsold the the andpress, not in an unfer-by
mented state.” The defendant moved that the indictment be

itbecause does .not that thequashed, cider to becharge alleged
sale him was for sale in afor lesskept by than tenquantity gal-

lons, and no orbecause crime offence is andfully substan-plainly,
and described to him therein.tially formally, The motion was

overruled, and the defendant excepted.
hours,the hadAfter been out several sent tojury they the

“court the written Did thequestion: defendantfollowing violate
lawthe ten cider and the onby same theselling gallons dividing

into smaller andpremises onquantities, sampled the premises,
also for The courtpaid sent theindividually?” writ-following

“ ‘ten The of cider . . in a lessreply: delivery thanquantity
.ten in or .from orgallons, any dwelling-house dependence

thereof, bottle,barrel,or from or other vesselany jug, containing
. . sale,’the same shall be deemed evidence of andprima facie

is a law.”violation of When this was sent andquestion answer
returned, the court was hot in session. Neither the defendant nor
his hadcounsel of it till the nextany knowledge morning, shortly

in and.before the came rendered the verdict.jurjr It was then
to.excepted

stateThe had introduced evidence aof sale to one forMurray,
the withpurpose of the intent which theshowing defendant kept
cider, and the defendant had testified with to the sameregard
transaction, that had talked with him aboutMurray tenbuying

cider, it,of and had drunk some togallons but had notsample
drunk,taken what had soaway he and hadany except not paid

for it. There was also evidence that the defendant had at one
time sold ten of acider to number of personsgallons andjointly,
had them takeallowed to it in each thanaway pails lessholding
ten and that had contributed to makegallons, thethey up price.

The areturned verdict ofjury guilty.

Hibbard,F. A. O. B. for the defendant.§-

Fellows, solicitor,B. forWilliam the state.

Smith, TheJ. that the defendantallegation did for“keep
cider,”sale one of ispint anto that heequivalent keptallegation

same,one of cider with intent topint sell the and it was unneces-
to further the intent. It issary allege not in order tonecessary,

indictment,ansustain to or thatprove the defendantallege kept
than,as,as much or more ten with intent to sell the samegallons,

in less than that Itquantities amount. would anot be reasonable
cider,construction of the of for sale ofoneallegation keeping pint

“hold,to procurethat the' defendant was toargued, goingas.
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of asin much as tenand make sales only quantitiesmore cider
between one pintNo is perceived keepingdistinctiongallons.”

sale, insale less thanforand cider quantitiescider for keepingof
asale,for and; anor between keepingillegal keepingten gallons

sale.for illegal
themwritten the court instructedrequest,In to the jury’sreply

isin a than tenof cider less gallonsthat the delivery quantity
11 sale, a law.”and is of Theevidence of violationprima facie

sale, for'not an but theindictment illegal keepingillegalcharges,
sale; the show-and of sales was received for ofpurposeevidence

the cider was Thethe intent with which kept. inquiry bying
transactions,related to the defendant’s colorablethe jury evidently

ofsold of to a numberhe ten cider personswhereby gallons
them take it in lessand allowed to eachaway pails holdingjointly,

to makethe thepurchasers upthan ten price.contributinggallons,
trial farto case on so as salesTheir was relevant theinquiry

intent, in theand other view of case wasto show anytended
immaterial.

statute, of in a than tencider less quantitytheBy delivery
JL,deemed of sale.” G.“shall be evidenceprimagallons facie

109, of16. In an indictment for evidencec. s. deliveryselling,
a in thewould warrant respondentunexplained jury finding

not declare that the fact of deliv-The statute does mereguilty.
sale, of a Itfacie,a but evidence sale.shall be deemed primaery

error, therefore, to that a violation ofisdeliverywas charge
be,in this case not thelaw. The criminal offence would delivery,

to inwith intent sell less than tenthe quantitiesbut keeping
gallons.

Verdict set aside.

Blodgett, J., did not sit: the others concurred.

CARROLL.

v.Robertson Madison.

in toargumentcouncil the of a factjuryor assertion byA statement
case,noissue, of there is in theto the which evidence is out-material

and is sufficient causeargument,limits of forlegitimate settingtheside
chargeableof the with the errorin favor unless itpartya verdictaside

not it.bythe were affectedthatappears jury

afrom defective TheCase, for ease wasinjuries highway.
term, 1890, when the failed toat the October jurytried agree.

term,at this and a verdicttriedcase was returned foragainThe
a forwas witness theSmith town at eachAlphonzothe plaintiff.


