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MavericK O CoMPANY v. HANSON & a.

A petition for a mandamus is not the proper process for the removal of
an oil inspector from office on the alleged ground of his incligibility.

PrrrrioN for a mandamus to restrain ITanson from exercising
the duties of the office of inspector of petroleum in Somersworth,
on the ground that he is ineligible to the office, and that the com-
pensation fixed by the seleetmen for his services is excessive and
unreasonable; and to command the other defendants, who are
selectmen of Somersworth, to remove him from office and appoint
a suitable person thereto, and fix a just and equitable compensa-
tion for his services. TFacts found by the court. The plaintiffs
are the defendants in Hanson v. Company, ante, and the defend-
ant Hanson is the plaintiff in that action; the facts there stated
are made a part of this case. There was cvidence teuding to
show that at the time of Hanson’s appointment he was, and ever
since has been, an employé of a person who was interested in the
sale of kerosene oil. The compensation fixed by the selectmen
for his services is unreasonably large.

David R. Pierce and Frink § Batchelder, for the plaintilfs.
Russell & Boyer, for the defendants.

CHASE, J. This is not a proper proceeding to determine Han-
son’s right to the office in question. It should have been an
information in the nature of quo warranto, or a petition therelor
brought in the name of the attorney-general as representative of
the state. Osgood v. Jones, 60 N. H. 543. As Hanson is an offi-
cer de facto, ab least (Jewell v. Gilbert, 64 N. H. 13), it does not
appear that there is any occasion for a mandamus to fill the office
by a new appointment and incidentally fix the appointee’s com-
pensation.

Petition dismissed.

CARPENTER, J., did not sit: the others concurred.

BELKNAP.

StAaTE ». PRESCOTT. ilggﬁ 203

An allegation in an indictment that the defendant did “keep for sale one ‘Z&Z@
pi}lt of cider,” is equivalent to an allegation that he kept one pint of 1 _3
cider with intent to sell the same.

Under the statutory provision (G. L., ¢. 109, s. 16) that the delivery
of cider in a less quantity than ten gallons, in some cases, “shall be
deemed prima facie evidence of sale,” the delivery is not an indictable

offence.
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InprorMENT, charging that the defendant did “keep for sale
one pint of cider, to wit, a less quantity than ten gallons, and not
%o be sold by the manufacturer at the press, and not in an unfer-
mented state.” The defendant moved that the indictment be
quashed, because it does .not charge that the cider alleged to be
kept for sale by him was for sale in a less quantity than ten gal-
lons, and because no crime or'offence is fully and plainly, substan-
tially and formally, described to him therein. The motion was
_overruled, and the defendant excepted.

After the jury had been out several hours, they sent to the
court the following written question: ¢“Did the defendant violate
the law by selling ten gallons cider and dividing the same on the
premises into smaller quantities, and sampled on the premises,
also paid for individually?” The court sent the following writ-
ten reply: *<The delivery of cider . . in a less quantity than
ten gallons, in or from . . any dwelling-house or dependence
thereof, or from any barrel, jug, bottle, or other vessel containing
the same . . shall be deemed prima facte evidence of sale,” and
is a violation of law.” When this question was sent and answer
returned, the court was not in session. Neither the defendant nor
his counsel had any knowledge of it till the next morning, shortly
before the jury came in and rendered the verdict. It was then
excepted to.

The state had introduced evidence of a sale to one Murray, for
the purpose of showing the intent with which the defendant kept
cider, and the defendant had testified with regard to the same
transaction, that Murray had talked with him about buying ten
gallons of cider, and had drunk some to sample it, but had not
taken away any except what he had so drunk, and had not paid
for it. There was also evidence that the defendant had at one
time sold ten gallons of cider to a number of persons jointly, and
had allowed them to take it away in pails each holding less than
ten gallons, and that they had contributed to make up the price.

The jury returned a verdict of guilty.

E. A. ¢ C. B. Hibbard, for the defendant.
Welleaom B. Fellows, solicitor, for the state.

SmrtH, J. The allegation that the defendant did “keep for
sale one pint of cider,” is equivalent to an allegation that he kept
one pint of cider with intent to sell the same, and it was unneces-
sary to allege further the intent. It is not necessary, in order to
sustain an indictment, to allege or prove that the defendant kept
as much as, or more than, ten gallons, with intent to sell the same
in quantities less than that amount. It would not be a reagonable
construction of the allegation of keeping for sale one pint of cider,
to hold, as. argued, that the defendant was “going to procure
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more cider and make sales only in quantities of as much as ten
gallons.” No distinction is perceived between keeping one pint
of cider for sale, and keeping cider for sale in less qnantities than
ten gallons; or between an illegal keeping for sale, and a keeping
for illegal sale.

In reply to the jury’s written request, the court instructed them
that the delivery of cider in a less quantity than ten gallons is
“prima facie evidénce of sale, and is a violation of law.” The

indictment charges, not an illegal sale, but the illegal keeping for’

sale; and evidence of sales was received for the purpose of show-
ing the intent with which the cider was kept. The inquiry by
the jury evidently related to the defendant’s colorable transactions,
whereby he sold ten gallons of cider to a number of persons
jointly, and allowed them to take it away in pails each holding less
than ten gallons, the purchasers contributing to make up the price.
Their inquiry was relevant to the case on trial so far as sales
tended to show intent, and in any other view of the case was
immaterial.

By the statute, delivery of cider in a less quantity than ten
gallons “shall be deemed prima facie evidence of sale.” G. L.,
c. 109, s. 16. In an indictment for selling, evidence of delivery
unexplained would warrant a jury in finding the respondent
guilty. The statute does not declare that the mere fact of deliv-
ery shall be deemed a sale, but prima facie evidence of a sale. It
was error, therefore, to charge that delivery is a violation of
law. The criminal offence in this case would be, not the delivery,
but the keeping with intent to sell in less quantities than ten
gallons.

Verdict set aside.

Bropawrr, J., did not sit: the others concurred.

CARROLL.

ROBERTSON v. MADISON.

A statement or asseriion by council in argument to the jury of a fact
material to the issue, of which therc is no evidence in the case, is out-
side the limits of legitimate argument, and is suflicient cause for setting
aside a verdiet in favor of the parly chargeable with the ervor unless it
appears that the jury were not affected by it. ’

Casg, for injuries from a defective highway. The case was
tried at the October term, 1890, when the jury failed to agree.

The case was tried again at this term, and a verdict returned for .

the plaintiff. Alphonzo Smith was a witness for the town at cach
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