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Per Curiam.* 'The plaintiff’s claim is founded not on the ex-
press contract by which Mr. Perry agreed to pay her four dollars
a week for taking charge of his household affairs, but on an im-
plied promisc to pay her for other services in doing his housework
and nursing him in sickness. The defendant contended that she
had been paid in full for all her services, and relied principally
upon certain receipts signed by her. Upon this issue the jury
reburned a verdict for the plaintiff; that is, they found that her
receipts, though generally expressed to be “in full to date,” were
intended to be evidence of payments for her services as the intes-
tate’s housekeeper only, and that she was entitled to recover upon
the implied contract. Having obtained a verdict establishing the
contract, she cannot complain that she was not allowed to intro-
duce other unnecessary evidence to prove it. If evidence of the
amount of Mr. Perry’s estate was competent on this question, its
exclusion was harmless; nor can it be claimed that it had any
legitimate bearing on the question of the value of her services.

It is not apparent how the statement of the defendant’s counsel,
in argument, prejudiced her case. If the uusigned receipt had
been admitted in evidence, and had been in the plaintiff’s hand-
writing, its only effect would have been that of an adinission that
she had received pay for all her services; and this was the only
effect of the counsel’s statement in regard to it. But the jury
found that the unsigned receipt, as well as those which were
signed and expressed to be “in full,” did not amount to such an
admigsion. The remarks of counsel did not produce the result
intended ; and the plaintiff’s case was not prejudiced thereby.

Judgment on the verdict.

SMITH, J., did not sit: the others concurred.

Prxe v. Now Hampsmirg Trust Co.

A tenant who induces his landlord to believe that he will vacate the prem-
ises within the term upon being paid for the expenses of his removal, is
not entitled to an injunction to restrain the landlord from interfering
with his possession when it would oceasion irrcparable damage. In
such a case a bond from the landlord affords ample protection.

Brrn v EQuiry, for an injunction to restrain the defendants
from interfering with the plaintiff’s possession of the store occu-
pied by him in Stark block in Manchester. March 24, 1887, John
Kennard and Joseph F. Kennard leased to the plaintiff the store

* See foot-note on page 80.
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for the term of five years from May 1, 1887, with the privilege
of renewing the same for an additional term of five years. The
parties bound themselves in the lease by mutual covenants as
to peaceable possession, the payment of rent inonthly, against
under-letting, etc. February 1, 1892, the Kennards leased Stark
block to the defendants for the term of fifty years, «“subject to the
conditions and provisions of any existing lease heretofore made
“by the said lessors.” The defendants claimed that the plaintiff’s.
lease had been forfeited by his failure to performm the conditions
thereof. February 9, 1892, the plaintiff asked Upton, the presi-
dent of the Trust Co., what their plans were. He was informed
that they intended to rebuild as early as possible in the spring.
He said he expected to stay longer, and that it was too bad to
take advantage of a tethnicality for breaking the lease. Upton
replied, that the company did not desire to do so unless it was
necessary ; that the Kennards told him they never regarded the
plaintiff’s lease as valid; and that he understood when the com-
pany took their lease that the plaintiff’s lease was forfeited. The
plaintiff said in reply, that he was a business’ man, and knew
enough to understand the position he was in, and that he did not
intend to stand in the way of public improvement. Upton asked
him how long it would take him to get out, and he said that if he
could have'a year he thought satisfactory arrangements could be
made. Upton said it was impossible to grant.so long a time. The
" plaintiff asked what the compaiy would give him to get out in
less time, but Upton declined to make any proposition. They
then talked about several places where the plaintiff could move
to, and examined one or two places. Early in March the plain-
tiff complained to Upton of the shortness of the time for getting
out, and again asked what they would allow him for moving.
Upton said the company would treat him fairly,—would assist
him in the expense of moving. But this was not satisfactory to
him.

February 12 the defendants served notices upon all the occu-
pants in the block, including the plaintiff, to quit April 1, 1892.
Upton testified that in consequence of what the plaintiff said, as
above related, the company, in making their preparations to re-
build, acted on the assumption that the plaintiff would move out.
Before the bill was filed in this suit the company had torn down a
large part of the block, and had made plans for and were preparing
to erect a new building on the leased land.

The court found, so far as it is a question of fact, that the
defendants could not reasonably infer, from what the plaintiff said
or did during his interviews with Upton, that he intended to
vacate without some arrangement being made with the defendants
satisfactory to himself, and that he is not estopped to set up his
lease against them. Upon the filing of the bill a temporary
injunction was granted. :
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Charles H. Burns, for the plaintiff.
Oliver E. Branch and James F. Briggs, for the defendants.

Per Curiom.* The plaintiff in effect admitted that his lease
was forfeited, that he could not legally hold the defendants’ prop-
erty under it, and that be did not itend to oppose them in’tear-
ing down the old block and building a new one. He desired {0
"be reimbursed for the expense and loss he would incur in moving;
and the defendants agreed to pay him what was equitable and
right. Thereupon they proceeded to tear down the block, and to
inflict irreparable damage upon themselves if he is allowed to
deny the truth of his admissions. DBut his and their understand-
ing was, that he would not yield to their legal right and leave the
premises without an equitable adjustment of his claim for remun-
eration. During the time required for an adjustment of his claim,
the full and complete protection of his rights does not, in equity,
make it necessary that the defendants should suffer great and ir-
reparable damnage by being deprived of the possession of a part of
their block. This 1s not an action at law. The plaintiff’s prayer
for equitable relief cannot be granted except on condition that he
shall do what equity requires under the circumstances. Though
the court found as a fact at the trial that he is not estopped to
claim under his lease, yet it is matter of law that he is estopped
to ask equitable relief without doing what, in equity, he ought to
do; and equity requires him to do what he gave the defendants to
understand he would do. Ie must therefore vacate the prem-
ises upon an adjustment of his claim that the defendants pay him
what equity requires to remunerate him for the loss to be incurred
by his removal. This result may be effectively accomplished by
an order that the temporary injunction be dissolved upon the
filing of a bond by the defendants running to the plaintiff in a
sufficient amount conditioned to pay the plaintiff such sum as
shall be found to be equitable. Whatever might be the result at
law, equity will not infliet upon the defendants the gross injustice
which the plaintiff asks.

: Case discharged.

Sy, J., did not sit: Crasg, J., dissented: the others con-
curred.

CoUusIiNg v. MANCHESTER.

61 %0
A de facto officer, performing the duties of the office without objection. 51&;241]
is entitled to compensation in the absence of any rightful claimant of % §§3

the office.

*See foot-note on page 80.




