June, 1892.7 COUSINS ». MANCHESTER.

Charles H. Burns, for the plaintiff.
Oliver E. Branch and James F. Briggs, for the defendants.

Per Curiom.* The plaintiff in effect admitted that his lease
was forfeited, that he could not legally hold the defendants’ prop-
erty under it, and that be did not itend to oppose them in’tear-
ing down the old block and building a new one. He desired {0
"be reimbursed for the expense and loss he would incur in moving;
and the defendants agreed to pay him what was equitable and
right. Thereupon they proceeded to tear down the block, and to
inflict irreparable damage upon themselves if he is allowed to
deny the truth of his admissions. DBut his and their understand-
ing was, that he would not yield to their legal right and leave the
premises without an equitable adjustment of his claim for remun-
eration. During the time required for an adjustment of his claim,
the full and complete protection of his rights does not, in equity,
make it necessary that the defendants should suffer great and ir-
reparable damnage by being deprived of the possession of a part of
their block. This 1s not an action at law. The plaintiff’s prayer
for equitable relief cannot be granted except on condition that he
shall do what equity requires under the circumstances. Though
the court found as a fact at the trial that he is not estopped to
claim under his lease, yet it is matter of law that he is estopped
to ask equitable relief without doing what, in equity, he ought to
do; and equity requires him to do what he gave the defendants to
understand he would do. Ie must therefore vacate the prem-
ises upon an adjustment of his claim that the defendants pay him
what equity requires to remunerate him for the loss to be incurred
by his removal. This result may be effectively accomplished by
an order that the temporary injunction be dissolved upon the
filing of a bond by the defendants running to the plaintiff in a
sufficient amount conditioned to pay the plaintiff such sum as
shall be found to be equitable. Whatever might be the result at
law, equity will not infliet upon the defendants the gross injustice
which the plaintiff asks.

: Case discharged.

Sy, J., did not sit: Crasg, J., dissented: the others con-
curred.

CoUusIiNg v. MANCHESTER.

61 %0
A de facto officer, performing the duties of the office without objection. 51&;241]
is entitled to compensation in the absence of any rightful claimant of % §§3

the office.

*See foot-note on page 80.
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Assumpstt, for compensation as a fireman. Facts agreed. In
February, 1890, the plaintiff was appointed a fireman by the board
of mayor and aldermen of Manchester, upon the written presenta-
tion of the board of fire engineers, as provided by the ordinances
of the city, and served as such in good faith during the year next
ensuing, without objection by the defendant. At the time of his
appointment he was a member of the common council of the
city. :

Burnham, Brown § Warren, for the plaintiff.

Edwin F, Jones, for the defendants.

Per Ouriam.* Whether the board of mayor and aldermen of
Manchester could legally appoint the firemen upon the presenta-
tion or nomination of the board of fire engineers, need not be de-
cided. See G. L., ¢. 106, s. 18 ; Attorney-General v. Lowell, ante,

.198. Tf they were authorized to exercise that power, it is claimed
that the plaintiff’s title is defective because it is provided, in s. 2,
¢. 48, Gen. Laws, that “mno person shall be elected: by the city coun-
cils, or appointed by the mayor and aldermen, to any office of profit,
who at the time of such election or appointment is a member of
the board of aldermen or common council.” But whatever defect
there may be in his appointment, he was a fireman de facto
(Jewell v. Giilbert, 64 N. H. 18), and the defendants have had the
benefit of his services as such.

If a city ordinance had enacted that carpenters and bricklayers
employed in the construction of the buildings of the fire depart-
ment should be appointed by the mayor and aldermen on the
written presentation of the fire engineers, and an official character
had been given to their employment by the legislative power of
the city and state; and the plaintiff, being a bricklayer and a
member of the common council, had been formally presented to
and appointed by the mayor and aldermen to the office of brick- -
layer in the construction of buildings of the fire department, and
in that capacity had laid brick for a year,—could the city receive
the benefits of his labor and withhold his wages because he and
all other inhabitants of the city happened to be ignorant of that
flaw in his.official title, until it was accidentally discovered after
the work was done? Omn what legal ground can the bricklayer’s
case be taken out of the operation of the rule adopted in Britton
v. Turner, 6 N. H. 481, and the rule of all the books, that when
municipal or other corporations, or unincorporated persons, whose
business is managed by an agent, receive money hired, materials
bought, or the benefit of labor performed, they cannot keep the
benefit received, and refuse to pay for it on account of a legal -

* See foot-note on page 80.
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defect in the proccedings? Under what exception to that rule
can the bricklayer be deprived of his wages? He has held the
office de facto and performed its duties. How can the service of
such an officer be distinguished, so far as his right to payment
therefor is concerned, from the same service rendered by a work-
man holding no office ?

It is said of a merely de facto officer, suing for compensation,
that he can rely on nothing but his official title, and that a defec-
tive title is no title; that though his acts are valid as to third
persons, he cannot acquire rights based on his defective title
(Dill. Mun. Corp., s. 285, n., Mechem, Pub. Off, ss. 831, 332,
838); that he puts in issue his title to the office, and must stand
or fall by the finding thereon (Mutthews v. Copiak County, 53
Miss. 715) ; that his position is like that of one who takes posses-
sion of land claiming the title which is in another. Mayfield v.
Moore, 53 111. 428. These reasons apply when the plaintitf holds
an office knowing that he is a usurper, and that the office belongs
to another who claims it, as in Meehan v. Hudson County, 46 N. J.
Law 276, where the plaintiff, with full knowledge that the office
belonged to one in possession, forcibly ejected him and kept him
out, until the plaintiff, as a trespasser and usurper, was removed
by a legal judgment.

Mayfield v. Moore, supra, was assumpsit for money had and
received for fees received by the defendant ;~—and it was held that
as the action was an equitable one, the plaintiff, being entitled to
money received by the defendant which in equity and good con-
science belonged to the plaintiff, could recover as on a bill in
equity for an account; that the defendant should account for the
fees and cmoluments of the office received by him after dedueting
reasonable expenses in earning them; and that a different rule
would have been applied if he had intruded without pretence of
legal right.

In MeCue v. Wapello County, 56 Towa 698, it was said,— The
case of a de facto officer is not unlike that of one in possession of
land without right or title. He must account to the person hold-
ing the title for the rents and profits.” In that case the de facto
officer was in law the deputy of the officer de jure, and might be
entitled to compensation as such from the latter. But there is no
similarity between the official whose office is not claimed by any
other person, and the occupant of land under a disputed title.
Accounting for rents and profits to the land-owner in the case of
a disputed land title, would be wholly unlike Manchester’s keep-
ing the wages earned by the plaintiff, when those wages were
claimed by no other person. There is no sound distinction be-
tween service rendered by an official layer of bricks and an official
extinguisher of fires. 'The latter is as cquitably entitled to his
wages as if all the property protected by him from fire had
belonged to the city. Whatever defect there was in his official
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title, his service as fireman does not come within any exception to-
the doctrine of Britton v. Turner. :
Judgment for the plaintiff.

CrASE, J., did not sit: the others concurred.

STEBBINS v. ROBBINS & a.

An intentional discharge of a mortgage is mnot necessarily invalid because
. executed under a material mistake of fact.© The question should be
tried upon a full consideration of all the evidence bearing upon-it.
Quawre, whether the question can be tried in a writ of entry to foreclose
the mortgage.

Writ oF ENTRY, on a mortgage. Trial by the court. The
mortgage was made April 8, 1867, by one Forbush to the plaintiff,
upon a lot of land on Union street in Peterborough Centre village,
to secure a note of $600. Forbush conveyed to one Day, by war-
ranty deed dated April 1, 1872, and recorded the next day, a strip-
of land forty-two feet in width across the westerly end of the
mortgaged premises from Union street to the river, «together with
a right of way twenty feet wide running from said street to said
river east of the east line of the above described tract.” Forbush
occupied the rest of the mortgaged premises as his homestead
vntil his death in 1880. April 15, 1880, administration was.
granted on Forbush’s estate, and the administrator subsequently
sold by auction the interest of Forbush in the homestead, subject
to the mortgage, upon which there was then due $858.33. The
plaintiff was the purchaser, bidding and paying $50 for the interest
of the Forbush estate in the premises subject to his mortgage.
November 16, 1880, the administrator gave the plaintiff a deed of
the homestead for the consideration of $50, subject to the mort-
gage and to the widow’s dower and homestead, “reserving a
right of way twenty feet wide on the west side of said land as now
used in connection with said Day’s house and land.” The widow
released her right of dower and homestead; and the plaintiff exe-
cuted the following discharge on the back of the mortgage, and it
was recorded November 30, 1880, with the record of the mortgage:
“I hereby discharge the within written mortgage for and in con-
sideration of a deed of the within described premises from D. M.
White, administrator of the estate of Ira Forbush, and a quit-
claim deed from Hannah Forbush, widow of the said Ira Forbush,
releasing her dower and homestead in the within described prem-
ises, which premises I bought November 16, 1880, at public auc-
tion, subject to this mortgage and note. Peterborough, N. H.,
November 17, 1880. ‘

Witness: D. M. White. Amos H. StEBBINS.”




