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Burns, the plaintiff.H. forCharles

defendants.James F. for theand Briggs,F. BranchOliver

in that his leaseeffect admittedThe plaintiffCuriam.*Per
hold the defendants’forfeited, not prop-that he couldwas legally

in1tear-not to themit, and that he did intend opposeundererty
toand a new one. He desiredthe old block buildingdowning

inand loss he would incurthe moving;for expensebe reimbursed
andhim whatto was equitableand defendants paythe agreed

block, and toto tear down theThereupon they proceededright.
if allowed tothemselves he isuponinflict irreparable damage

But and understand-his theirtruth of his admissions.thedeny
thewas, to their and leavethat he would not yield legal righting

his for remun-of claimwithout an adjustmentequitablepremises
claim,for an of histimeeration. the required adjustmentDuring

not, inof his does equity,full and completethe protection rights
ir-suffer andthat defendants shouldmake it the greatnecessary

a ofof the ofpossession partdeprivedbyreparable damage being
at law. TheThis not an action plaintiff’s prayerblock. istheir

that heon conditionexceptrelief cannot befor equitable granted
under the circumstances.shall do what Thoughequity requires

he is toat the trial that not estoppedfound as a factthe court
that islease, it is matter of law he estoppedunder hisclaim yet

what, in he toto ask relief without equity, oughtequitable doing
defendants todo; him to do what he theand gaveequity requires

must theHe therefore vacate prem-lie would do.understand
himthatan of his claim the defendants payises upon adjustment

incurredhim for the loss to bowhat to remunerateequity requires
This bemay accomplished byhis removal. result effectivelyby

thethat dissolvedinjunctionan order the be upontemporary
ato ina bond defendants the plaintiffof thefiling by running

asthe such sumamount conditioned to plaintiffsufficient pay
atbe the resultshall be found to be Whateverequitable. might

law, thewill not inflict the defendants injusticeequity upon gross
the asks.which plaintiff

discharged.Case

J.,J., Chase,Smith, did the others con-not sit: dissented:
curred.

v. Manchester.Cousins

officer,A de the duties of the office withoutperforming objection,facto
to in the absence claimantofis entitled ofcompensation rightfulany

the office.

* pageonSee foot-note 80.
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as a InAssumpsit, fireman. Factsfor compensation agreed.
1890, a the boardwas firemanappointedtbe plaintiff byFebruary,

Manchester, the writtenand aldermen of upon presenta-of mayor
as the ordinancesof fire provided bytion of the board engineers,

in faith the nextand as suchserved yearof the city, good during
histhe defendant. At the time ofwithout byobjectionensuing,
thea member of the common council ofhe wasappointment

city.

Warren,Burnham, for theBrown plaintiff.

E, Jones, for the defendants.Edwin

the board of andPer Curiam.* Whether aldermen ofmayor
theManchester could firemen theappoint upon presenta­legally
ofnomination of the board fire need not betion or de­engineers,

106, 13;L., Lowell, ante,c. s. GeneralSee G. v.Attorney-­cided.
to that it198. If were authorized exercise is claimedthey power,p.

2,itis because is in s.that the title defective provided,plaintiff’s
“48, Laws, shalla. that no be elected' the coun­person cityGen. by

aldermen,cils, and toor the officeofany profit,appointed by mayor
aat of such election or is member ofwho the time appointment

Butof aldermen or common council.” defectthe board whatever
ain his he was fireman dethere be appointment,may facto

Gilbert,(Jewell 64 N. H. and the defendants have hadv. the13),
of his as such.benefit services

a had enacted that andIf ordinance carpenterscity bricklayers
in of the of the firethe construction depart-employed buildings

should be the and aldermen on thement appointed by mayor
and an officialwritten of the fire characterpresentation engineers,

had to the ofbeen their employment by powerlegislativegiven
state; and a and aand the plaintiff,the city being bricklayer

council, hadof been topresentedmember the common formally
and the ofand the aldermen to office brick-appointed by mayor

andin of the fire department,the construction oflayer buildings
ain that had laid brick for the receivecityyear,capacity —could

and withhold his because he andthe benefits of his labor wages
thatall other inhabitants of the to behappenedcity ignorant of.

title,in his until it was discovered afteraccidentallyflaw .official
? thethe work was done On what can bricklayer’sgroundlegal

in Brittonout of the of the rule adoptedcase be taken operation
books,Turner, 481, all that when6 N. H. and the rule of thev.

whoseor other or unincorporated persons,municipal corporations,
hired,an receive materialsbusiness is by agent, moneymanaged

of cannot theperformed, keepor the benefit labor theybought,
received, it of aand refuse to for on accountbenefit pay legal

* pagefoot-note on SO.See
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to that rule? wliatUnder exceptionin tliedefect proceedings
the? He has heldof his wagesbebricklayer deprivedcan the
ofHow can the serviceits duties.andoffice performeddefacto

his tofar as paymentsobe rightan distinguished,such officer
aconcerned, work-same renderedis from the service bytherefor

?man no officeholding
officer, for compensation,de suingIt said of a merelyis facto

title, aand that defec­his officialbutthat can onrelyhe nothing
as to thirdacts are validtitle; that hisis no thoughtive title

titlehis defectivebased oncannot acquirehepersons, rights
331, 332,Off.,235, n., Mechem, ss.Pub.s.Mun. Corp.,(Dill.

office, standand must; his title to thein issue333)­ that he puts
53v. County,(Matthewsor fall the thereon Copiahby finding

of who takes; posses­is like that onethat hisMiss. 715)­ position
v.is in Mayfieldtitle which another.of land thesion claiming

the holdsMoore, when plaintiff53 Ill. 428. These reasons apply
and that the officethat is a usurper, belongsan office heknowing

46 N. J.it, in v. Hudson County,as Meehanwho claimsto another
276, that the officewith fullLaw where the plaintiff, knowledge

and himhim keptinto one forcibly ejectedpossession,belonged
a removedout, and wastrespasser usurper,until the asplaintiff,

a judgment.by legal
Moore, for had andwas assumpsitv. moneyMayfield supra,

defendant; it was held thatthereceived for fees received by —and
one, towas an the entitledplaintiff,as the action equitable being

in andthe defendant which con-equityreceived goodmoney by
could as on a bill into the recoverscience plaintiff,belonged

account; should account for thefor an that the defendantequity
himof the officereceived afterand emoluments byfees deducting

them;in and that a different rulereasonable expenses earning
if had withouthe intruded ofpretencewould have been applied

legal light.
698, said,itIn v. 56 Iowa wasMcCue County,Wapello —“The

ina officeris unlike that of one ofcase of de not possessionfacto
land or title. He must account to the hold­personwithout right

Intitle for the rents and that case deprofits.”'the theing facto
de jure,in law the of the officer andofficer was bedeputy might

as from the latter. Butto such there is noentitled compensation
isthe officialwhose office not anybetween claimed bysimilarity

aof landother and the under title.occupant disputedperson,
for to land-owner inrents and the the case ofprofitsAccounting

title,a land be unlikewould Manchester’swholly keep­disputed
earned the when thoseplaintiff,the wereby wagesing wages

no There is no soundclaimed other distinction be­person.by
an of bricks and antween service rendered official officialby layer

of latter is asfires. The entitled to hisequitablyextinguisher
if all him from fireas the hadproperty protected bywages

there into the Whatever defect was his officialbelonged city.
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title, asservice fireman does not come within to-Ms. any exception
Brittonthe of v. Turner.doctrine

theJudgment plaintiff.for
Chase, J., did not sit: the others concurred.

v.Stebbins Robbins & a.

of adischarge mortgageAn intentional is not invalidnecessarily because
a materialexecutedunder mistake of fact.' The shouldquestion be

a full of all theupontried consideration evidence upon-it.bearing
Quaere, the be inwhether can tried a ofquestion writ toentry foreclose

the mortgage.

Entry, aWrit of on Trial court.the Themortgage. by
8, 1867,was made oneApril Forbush to themortgage by plaintiff,,

a lot land on inof Union streetupon CentrePeterborough village,
a of $600.to secure note Forbush to war-conveyed Day, byone

1872,1,deed anddatedranty April recorded the next aday, strip-
inof land widthfeet across theforty-two end of thewesterly

“river,frompremises Union street to the withmortgaged together
a of feet wide from saidway twenty street saidright running to
river of the east line ofeast the above described tract.” Forbush

rest of the premisesthe asoccupied hismortgaged homestead
16, 1880,inuntil his death 1880. April administration was-

estate,on Forbush’s and thegranted administrator subsequently
the homestead,sold auction interest of inForbushby the subject

to the which there wasupon $853.33.thenmortgage, due The
thewas andplaintiff purchaser, $50 for thebidding interestpaying

of inthe Forbush estate the premises to hissubject mortgage.
16, 1880, theNovember administrator the agave plaintiff deed of

for $50,the homestead the consideration of to- the mort-subject
homestead,and theto widow’s dower and agage “reserving

feet onof wide the west oftwenty side said landright way as now
in with saidused connection house land.”Day’s and The widow

homestead;her of dower and and therightreleased exe-plaintiff
cuted the on the back of the itfollowing anddischarge mortgage,

30,1880,was November withrecorded the record of the mortgage:
“ theI within written for andhereby in con-discharge mortgage

of a deed of the withinsideration described from D. M.premises
White, Forbush,administrator of the estate of Ira and a quit-

Forbush,Hannah Forbush,claim deed from widow of the said Ira
her dower and inhomestead the within describedreleasing prem-

ises, 16, 1880,which I Novemberpremises at public auc-bought
tion, H.,to this and note. N.subject mortgage Peterborough,

17, 1880.November
M.D. White. H.Witness: Amos Stebbins.”


