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- cannot be recovered.

]

The item for $21.50 not having been authorized by the com-
mittee, nor approved by any committee nor by the aldermen,

Judgment on the verdict.

CHASE, J., did not sit: the others concurred.

Moopy & a. ». Davrs, and GILMORE & a., Trs.

If, after an executor of a will, to whom the entive property is devised, has
filed a bond to pay the debts, the estate is decreed to be and is adminis-
tered by him as insolvent, persons indebted to the estate cannot be
charged in foreign attachment as his trustees.

Forpiey ATTACHMENT. Facts found by the court. The
plaintiffs seek "to charge the trustees for rents of certain real
estate. Writ served on the trustees December 8, 1890. The
defendant, as executor of his deceased wife's will, claims the
rents. Muys. Davis died testate February 6, 1890, seized of the
real estate from which the rents accrued. She gave to her hus-
band all her property, and nominated him executor. The will
was proved and the husband appointed executor May 24, 1890.
He gave bond in the pemal sum of $1,000 to pay debts and
legacies, and returned no inventory. Upon his petition, and
without notice, the estate was decreed to be administered in the
insolvent course June 4, 1892, and a commissioner appointed to
allow claims. The estate is in fact insolvent, the value of the
assets being less than the amount of the liabilities by more than a
thousand dollars. '

The trustees occupied the real estate as tenants of the defend-
ant from Oectober 11, 1890, to October 11, 1841, and there was
due from them at the date of their disclosure the sum of $249.96
for rent. The question whether they are chargeable for this sum
was reserved.

Arthur O. Fuller, for the plaintiffs.
Edwin G. Hastman, for the defendants.

SmrrH, J. The giving of a bond by an executor, who is
residuary legatee, to pay debts and legacies (G. L., ¢. 195, s. 13,
Pub. Stats., ¢. 188, s. 18), has been held to vest in the executor all
the estate of the testator not specifically devised. Zarbell v.
Wihiting, 5 N. H. 68; Batchelder v. Russell, 10 N. H. 89 ;—and
see Tappan v. Tappan, 30 N. H. 50, 68, and Mercer v. Pike, 58
N. H. 287, 288. But this holding was questioned in Heydock v.
Duncan, 43 N. H. 95, 101, and Brown v. Brown, 55 N. H. 106, 109.
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What the result in this suit would be had there been no insol-

vency decree, is a question not considered. It must be presumed-

that when the estate was decreed insolvent the executor gave a
new bond, and that the original bond was adjudged insufficient,
or was withdrawn by leave of court. The estate could not be
administered as insolvent without the executor’s giving a new
bond.

No appeal hag been taken from the decree of insolvency. The
decree is conclusive as long as it stands. Simmons v. Goodell,
63 N. I1. 458. Not having been reversed, the creditors are enti-
tled to the property of the deceased.

Trustees discharged.

CHEASE, J., did not sit: the others concurred.

RoorincgiraM Bummpixg Co. v. BURLINGAME.

SAME ». ANDREW J. BrROwN.

“When a subscriber to stock in a corporation makes an express promise to
pay the assessments, it is a personal undertaking beyond the terms of
the charter, and le is answerable to the corporation upon such promise
for all legal assessments, and may be compelled to its performance by
action at law before resorting to a sale of his shares ;—on the other hand,
when he only agrees to take a specified number of shares without prom-
ising expressly to pay assessments, then resort must first be had to a sale
of the shares to pay the assessments before an action at law can be
maintained.

ActioN, by the plaintiffs, a voluntary corporation, to recover
damages from the defendants for refusing to accept certain shares
of stock, and to pay the par value of said shares. The agreement
signed is stated in the case.

Henry A. Shute, for the plaintiffs.
Thomas Leavitt and Charles H. Knight, for the defendants.

Crark, J. The plaintiffs, a voluntary corporation, seek to
recover damages from the defendants for refusing to take and
pay for shares of stock subscribed for by them under the follow-
mg agreement: © We, the undersigned, hereby agree to take the
number of shares in the capital stock of the Rockingham Build-
ing Company set opposite our respective names, the par value of
said sharves being one hundred dollars each.” A subscription for
shares in a corporation is an agreement to take them upon the
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