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King & a. v. ROCHESTER.

One who bargains for a specific chattel is mnot bound to accept another
similar chattel of equal value and usefulness.

AssumesiT, for non-acceptance of water valves. In August,
1891, the defendants agreed to buy of the plaintiffs a certain
number of valves or water-gates. of the Peet pattern for an agreed
sum. September 2 the plaintiffs delivered six of the valves, and
September 19 six more, manufactured by the Peet company at their
works in Boston. September 22 they delivered five more, manu-
factured by a firm in Pittsburg, which differed in some respects
from those already delivered, though the agents of the town
did not discover the difference until September 26, when they
learned that the plaintiffs had ordered the valves from Pittsburg.
Subsequently the defendants telegraphed the plaintiffs counter-
manding their order for the valves, on account of the plaintiffs’
delay in delivering them. The evidence was conflicting whether
any definite time for the delivery was agreed upon. In October
the plaintiffs offered to deliver the balance .of the valves, which
were manufactured at Pittsburg, but the defendants refused to
receive them. There was evidence that the contract called for
the Boston valves, and that they were more serviceable than the
others. There was no evidence that the defendants at any time
claimed the right to rescind the contract, upon the ground that
the plaintiffs were not furnishing the goods contracted for. The
jury were instructed that the defendants were not obliged under
the contract to accept valves of a different pattern from those
agreed upon, unless they were equally good in all respects. To
this instruction the defendants excepted. Verdict for the plain-
tiffs.

George B. Cochrane, for the defendants.
James A. Edgerly and Joseph H. VVo'o'cester, for the plaintiffs.

Per Curram.* The verdiet establishes the fact that there was
no rescission of the contract; and the only question raised by
the case is, whether the plaintiffs were entitled to recover the
agreed price by tendering to the defendants valves as good as
those they agreed to furnish. There was evidence that the de-
fendants agreed to purchase valves of a certain pattern manufac-
tured in Boston, while some of the valves tendered were different
in some respects, and were manufactured in Pittsburg. If the
valves tendered were not such as the agents of the town had a
right to understand, and did understand, that the plaintiffs had

* See foot-note on page 80.
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agreed to deliver, the defendants were not bound to accept them.
If they were as good as the Boston valves for the purposes for
which they were designed, it would not follow as a matter of law
that the defendants agreed to purchase them. Many other con-
siderations might have an important bearing in the determination
of the fact of the parties’ intention in this respect. Amn agreement
to sell a black horse would not ordinarily be fulfilled by the ten-
der of a white one of equal or greater value. Newmarket Iron
Foundry v. Harvey, 23 N. 1. 395, 409. And the plaintiffs’ offer
to deliver Pittsburg water valves in the place of Boston valves,
though of the same value, might not be a performance of their
contract.
Verdict set aside.

SmrTH, J., did not sit: the others concurred.

Coxxor v. CoNCORD & MONTREAL RAILROAD.

A railroad corporation is not liable to a person injured accidentally by
stumbling over the fool of a baggage-master engaged in taking freight
from a baggage car at the usual place on the depot platform in the ordi-
nary way.

CAsg, for personal injuries.
Felker ¢ Pearl, for the plaintiif.

Frank S. Streeter, Joseph W. Fellows, and Greorge E. Cochrane,
for the defendants.

Crarx, J. The plaintiff was a passenger from Concord to
Laconia on the defendants’ train arriving between twelve and half
past twelve o’clock, went to a millinery store and transacted some
business, then retuined to the depot to meet a friend expected on
the train from Alton Bay. The train arrived at twenty-five min-
utes past one, and the friend did not come. The plaintiff, after
speaking to the conductor who was standing by the steps of the
passenger car next to the baggage car, turned to go down town
again, seeing the baggage-master standing by his truck by the
baggage car a few feet from her, waiting to receive the baggage as
it was passed out to hizmn. The width of the platform was thirteen
feet and four inches, and the truck did not exceed three feet in
width. The plaintiff walked rapidly along looking straight ahead ;
and as she came opposite the baggage-master as he was receiving
a piece of beef from the car, he stepped back, and she tripped over
his foot and fell forward on the platform, receiving severe injuries.




