
317v. PEARL.MORSEDecember, 1892.]

notdeceased wastheof his expulsionat the timesubsequently,
; his facultiesphysicalofbereft intelligencedrank as to beso

nowasto walk. Thereunablethat he wasso impairedwere not
himself. He wasto care fornot ablehe wasto supposereason

“ houses, thewoods, far from uponin theatoffnot put night
timeThea railroad bridge.”or upona highbrink of precipice,
andnearsunset, and wasthe place dwellings,afterwas shortly

other-to have beenis not claimedwhicha publicupon highway
was no evidenceit. Thereuponfor the travelthan suitablewise
one, thator theawasthat the place dangerousto showtending

than thoseofin circumstances greaterput dangerdeceased was
orwhose business pleas-in his conditionthat attend personevery

short,In wastherethat of thehim overtakes part highway.ure
and the deceased’sthe expulsionbetweenconnectionno legitimate

of his intoxica-it reasonconnectedas he himself bydeath except
defendants, aloneand the hethis, him; as betweention and for

was responsible.
Whetherfor a nonsuit was proper.motionof theThe denial

in the ofthe defendantshad shown by runningbeennegligence
deceased, had due careand there beenwhetherthetheir car upon

it, of fact which therewere uponavoid questionshis toparton
the and uponsubmitted to jury,to becompetentwas evidence

so,this is aWhenfind for the plaintiff.which they might
Parker, 363;43 N. H.v.not be Pagewillnonsuit granted.

Bank, 62 N. H. 703. The instruc-v.Bank NewburyNational of
Iron andwere correctthese (Nashuaquestionstions upongiven

159, 164,Railroad, but if it62 N. H. were166),Steel Co. v.
would beotherwise, exceptiondefendants’ unavailing.the general

588;580, v. 58Railroad, 43 N. H. Paine Railway,v.Reynolds
Co.,59 N. H. 199.611; Haines v. Ins.N. H. Republic

the defendantsto the instructions requested byFor failure give
count, are sustained.the exceptionsas to the third

set aside.Verdict

Smith, J., others concurred.did not sit: the

& Trs.& a. v. PearlMorse

maintainable, anis executionalthougha uponAn action upon judgment
not returned.issued and yethas beenthe judgment

oncannot be taken execution is madeof whichattachment propertyIf an
of is notaction, maintenance the action affected thebythein such an

have been taken onwhich could execution.of propertyvisibleexistence

found the court. AtDebt, Facts thebyaon judgment.
hadan been issued onexecution thewastime the action brought,

officer aThe madenot returned. subsequentlybutjudgment
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return of a in satisfaction. This waspart processlevy foreign
attachment, and the trustees their disclosures to beappear by

If it is whether defendant hadmaterial the visiblechargeable.
execution,to be taken on the have leaveproperty subject parties

to thatintroduce evidence hereafter. The defend-upon question
ants to dismissmoved on the that the action wasground prema-

and Avasan ofabuse the of this court.turely brought, process
denied,The motion was and the defendants excepted.

Parker,Samuel S. for the plaintiffs.

Pearl,Felker for the defendants.$

Blodgett, J. The wasaction not Aprematurely brought.
acreditor has common-law to sue hisjudgment right upon judg­

rendered,ment as soon it andas is this is neither barred norright
an 20suspended by the of execution. Hale v.issuing Angel,

342; 26; Finch,Johns. 9Mumford,Smith v. Conn. v.Ives 28
112; Goodwin, 237;Conn. Clark v. 14 Mass. v.Headley Roby,

521;6 372; Peterson,Ohio Albin 46v. Ill. Stewart v.People,
230; 11; Forrest,63 Pa. 12St. Ames v. Cal.Hoy, Kingsland v.'519;18 Ala. Freem. s. 432. Nor is it underotherwise ourJudg.,

statutes. “Actions of debt . . .upon bemayjudgments
within accrued,after the cause' ofyears actionbrought twenty

Sts., 217,and not afterwards.” Pub. c. 4. ans. And even if
returned,execution has'been and not anissued action bemay

maintained a in theupon absence of or ofproofjudgment, plea
;satisfaction. Linton v. 114 Mass. 76­Hurley, v. Hatfield,Wilson

121 Mass. 551.
The out of the writ was not anplaintiffs’ abuse of thesuing

of this Itcourt. aprocess gave the newplaintiffs ofremedy,
execution;which could not avail themselves theirthey andby

there can be no reason a creditor whowhy discoversjudgment
of his debtor which be securedproperty may attach­by foreign

ment, and execution,which cannot be touched notby may prop­
that Indeed,avail himself of this iserly so evenremedy. where

doctrine that anthe aprevails action on cannot bejudgment
maintained while the is enforceable execution.judgment by

61,Shooter 5 479,v. Rich. 66­—­21McDuffie, Am. Dec. note.
isIt not material to show whether the defendant had visible

that could have beenproperty seized and on the execu­applied
It wastion. the of the toright plaintiffs determine what legal
would be most for theirprocess for the betteradvantage recovery

Goodwin,theirof debt v.(Clark and the thatfact thesupra), one
them toadopted proved be efficaciousby affords the defendants

no reasonable cause for complaint.
overruled.Hxception

J.,Smith, did not sit: the others concurred.


