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devised,of the estateforfeiture the heir-at-law of the testatrix
can take of oralone enforce the forfeiture. Theadvantage plain­

Atiff is -her sole heir. forfeiture of the estate the willgiven by
himit in as heir.would leave The of for conditionright entry

and inbroken the estate are united him. He cannot enter upon
condition, concerned,The so far as hishimself. estate is is

Newkerk,of law. Newkerk 2by operation v. Cai.extinguished
345, If and354. lie'r estate remain boundNancy the con­by
dition, enforced her law willupon not be a breach.partition by

Powell,Doe 5 B. and C. 308. Asv. the plaintiff alone has the
enforce, release, condition,to so he thepower and hismay prose­

acution of this to is release.petition judgment,

Judgment partition.for
All concurred.

v.Hearn Boston & Maine Railroad.

been sued for caiised anhaving damages byA town obstruction in a high
who theperson placedand the obstruction there having been noti-way,

defence,theof the suit and conducted ahavingfied forgeneral verdict
not a to ais bar suitsubsequent againstthe defendant such person for

it beenmightsince have based theinjuries, uponthe same lack of notice
obstruction;of existence of thetown the and theto the oftestimony

action is not competentin the former for the ofpurposejurors showing
inwas fact based onsolelythat their verdict issues inmaterial the

action.second

Case, for received thepersonal injuries by plaintiff while
Rochester,in a over a railroad intravelling highway crossing

indefendants’ athe car thenegligence uponthrough leaving
in a statement,The defendants briefpleaded andcrossing.

that the ato plaintiff prioroffered action in thisprove brought
the town for the same thatinjuries;court the railroad cor-against

notice of town,received the action from theporation, having
defence;the andand conducted that the townappeared prevailed,

the Trialplaintiff.and recovered andjudgment against by jury,
The actionpriorfor the was tried aplaintiff.verdict by jury,

town,for thea verdict whichuponwho returned wasjudgment
indefectThe the wasrendered. the car stand-highwayalleged

was,inThe defence bothon the actions that thecrossing.ing
car,the andnot obstructed thatbywas the wasplaintiffhighway
The inof defendants thiscontributory actionnegligence.guilty

ofshow the whotestimonyoffered tried theby jurors formerto
thethat found ofplaintiffaction the jury guilty contributory

wouldOther have testified that foundjurors theynegligence.
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not sufficient notice to ofthere was the town the defect. The
statement was and thebrief of wasrejected, testimony jurors

excluded, to the defendants’subject exceptions.

Pierce, Eastman,Smart,J.David JR. Elmer and Edwin G. for
the plaintiff.

Worcester, Qochrane,Snow and E. forGafney George thef
defendants.

Chase, J. The seeks to recover of theplaintiff defendants at
Concord,law 27 N. H.common v. for(Elliot 204) the same

tofor which he failed recover of the town under the stat­injury
L., 75, 1. HadG. c. s. he obtainedute. thejudgment against
defendants,town, if inthe the car theplaced wouldthey highway,

bound to reimburse for thehave been the town anddamages
L., 76, 7; Concord,c. s. 204;costs. G. Elliot v. 27 N. H. Lit­

Richardson, 179;34 N. H.tleton Manchesterv. v. 60Quimby,
H. 10. of ofN. Notice the the first action waspendency given

townto the defendants the for the ofby purpose themaking
facts the thereindetermined conclusiveby judgment evidence

in anthe actiondefendants theirupon to theagainst liability
town, Mead,if became Lebanonone v. 64 N. H.necessary. 8.

a indefendants had to the actionappearThe and assume itsright
in itdefence. The rendered concludes thejudgment plaintiff,

town, and inthe the defendants to allrespectequally, matters
issue,that in that is towere all mattersdirectly say, “upon

the his action andwhich which theplaintiff proceeded by defend­
Chase,his ;ant controverted v. 15 N.King H. 9­by pleadings.”

540;Carlisle, 26 N. H.v. Littleton Richardson,Chamberlain v.
Smith, 212, 217;Smith v. 50 N. H. Sanderson v. Pea­supra;

Burr,116; 470;58 N. H. v. 58 N. H.Morganbody, v.Metcalf
Gilmore, ; Mead,N. H. 174­ Lebanon63 v. These matterssupra.
were, the car rendered the defective;whether(1) highway

hadwhether the town orexpress constructive ofnotice its(2)
ain andthe reasonablepresence tohighway, removeopportunity

accident,it so that it was a inbefore the defect to therespect
52,Concord, 35town v. N. H. Johnson Haverhill,v.(Hubbard

74, Portsmouth, 265,43 N.35 N. H. Palmer v. H. Chamberlain
43 N. H. andv. whether the356); (3) couldEnfield, plaintiff

from thehave avoided defect the exercise ofinjury by ordinary
Concord, 392, 394,2 N. H.care v. Norris(Farnum v. Litchfield,

271, 276,35 N. H. Nashua Iron Steel Railroad,v. 62Company&
159,N. H. The first and second matters were161). covered by

in thatthe the declaration the ;wasallegation defectivehighway
third,and the thatbythe the plaintiff’s wasallegation injury

Princeton, 442,11the defect v. Met.caused by (May v.Corey
530, ;Bath, all35 N. H. and were548)­ controverted theby gen­

first and third in action;eral issue. The are issue in this the
23VOL. lxvii.
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second, is Itnot. follows that the of thefindings upon thejury
first and third matters and the rendered thereon bindjudgment
these and thatparties, the andfinding judgment upon second.the
are immaterial in this action.

If the inverdict the first action had been in favor of the plain-
tiff, shown,it would form,havenecessarily inalthough general

defective,that the was and had ahighway been so sufficient
of time to the town with notice of itslength charge condition

and afford a it,reasonable toopportunity and thatrepair the
inexercised care itsplaintiff use. Aordinary uponjudgment

such a verdict would have the railroadestopped corporation from
the first and third inmatters issuetrying The findingagain.

the second matter would inupon be addition to and independent
two,of the the other andupon would not affectfindings them.

But verdict inthe been favor of the town and inhaving general
form, the record does not show what the was thefinding upon

Itseveral issues. have been that themay was nothighway
defective, itor that was defective but the defect had not existed

liable,to render the town or that there was a defectlong enough
the town was butfor which liable the wasplaintiff’s occa-injury

sioned, least,in at his ownpart by one of thesenegligence. Any
would the verdict. If the first and thirdjustify mattersfindings

tried, ahad been verdict in favor ofgeneral the townonly would
thathave shown either the car did not render the defec-.highway

did,tive, or if it that the was anplaintiff’s innegligence agency
his A on asuch verdict would havecausing injury. judgment

fromthe in thisplaintiff action. Butestopped therecovering
that the secondcase issue was tried. It isshows thatadmitted

(ifthe wouldsome of theirtestify were tojurors betestimony
that the verdict was based that issue.received) upon

As the record does not show whichupon of the issues the
founded,was it wasformer incumbent the defend­judgment upon

ants, anin order to establish thatestoppel toby judgment, prove
that itevidence was foundedextrinsic theupon matters thatby

action,in thisare in issue the first and thirdnamely, above men­
Dustin,tioned, of them. v. 43Tayloror one N. H. 493. Evi­

with the record and otherwisedence consistent wouldcompetent
Ev., 532;1for this Gr. s.purpose. Smith,be received Smith v.

218; Burr,212, v. 58 N. H.Morgan50 N. H. 470. But testi­
in to their consultations inrespectof thejurors jury-roommony

of their verdict isand the not Smith v.competent.grounds
212, 219; Jackson,Smith, 10, 37;N. H. Wood v. 850 Wend.

80,Hunt, ;86­ Sickles,v. Wend. PacketLawrence v.10 Company
Leavitt,Wall. 580, 593; 453,v. 460;Woodward 107 Mass.5

Williamson, 281;2 Perkins,T. R. Sheldon v.Jackson v. 37 Vt.
held,This has been motions arepeatedly upon550. for new trial

of whenmistake or misconduct the ofjurors,for the testi­object
.Stevens,the verdict. v. 4 N.to H. 116­impeach Tylerwasmony
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Brawn, 114, 123;Folsom 25 N. H.v. v. 31Leighton Sargent,
119, 137; Kennison,N. H. 257;34Walker v. N. H. Groton’s

Petition, 91;43 N. H. Manchester, ;Clark v. 64 N. H. 471­
Slate,Palmer v. 65 N. H. 221. In Stevens, Richardson,v.Tyler

J.,C. lias been to be indeed thatsays, thought singular—“It
almost the evidence of which this case admits should beonly

out;shut but the arts which be used if a con­considering might
rule were to it has boontrary prevail, tothought necessary

such Anexclude evidence.” additional reason for its exclusion
is the for freedom and ofindependence action on thenecessity

ofpart The assurance that none of their numberjurors. can
be on tocalledordinarily their deliberationstestify concerning

Belchertown,tends to secure such action. Hannum v. 19 Pick.
453,311, ; Leavitt,313­ Woodwardv. 107 Mass. 460. The admis­

of the of to sustain a is ansibility testimony verdictjurors excep­
rule,tion to the and is on the thatgeneral justified ground they

to anhave to exculpate themselves fromought opportunity the
of unfair or Evans,mistaken conduct. v. 13charge Tenney

462;N. H. 119;v. 31 N. H.Leighton Sargent, v. Trum­Boynton
bull, 408,45 N. H. 410. It “has been found in our practice to
work substantial without the freedom andjustice, inde­impairing

of in their deliberations andpendence injurors discussions the
356,62 N. H.Knight v. 361.jury-room.” Epsom,

The reasons for the ofexcluding testimony withjurors apply
or inforce cases like this.equal Each of the togreater parties

the second action is to make strenuous andlikely persistent
efforts to inobtain the his favor. Thetestimony efforts would

inbe made the absence of one andgenerally party, frequently
would be artful and sometimes fraudulent. wouldThey have a

to cause confusion andtendency falsehood.
received,The defendants that unless suchsay is atestimony

haswho been notified to come in and defend anparty action will
be unable to set the recoveredup therein as anjudgment estoppel
in a action him insubsequent which the same mattersagainst are
In A is,issue. sufficient answer to this that theargument jury

be of the ofmay inquired their verdict whenconcerning grounds
191,it is returned court 196,into v. 13 N.Sawyer, H.(Walker

Newhall, 301, ;Dearborn 63 N. H.v. or303)­ bethey may required
to return answers to with theirspecial questions verdictgeneral
(Johnson Haverhill, 74, 87,v. 35 N. H. Bar­stow v. 40Sprague,

27, Weare,N. H. Richardson 62 N.v. H. In80). ques­answering
witnesses,tions in this act as a and not asway they andjury their

If,aanswers become of the inrecord. thepart plaintiff’s action
Rochester, similar tospecial questions those aboveagainst stated

had submitted to the as wasbeen done in Johnson v.jury, Haver­
hill, could havethe defendants shown what mattersreadily were

This course wouldthere decided. have beenundoubtedly adopted
if had it.either party suggested
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a thatin thebrief statement wayThe alleges general judgment
inin the fromestopsof the town thisplaintifffavor recovering

thathas been seen theaction. It not"already judgment might
infacts brief dohave that The the statement noteffect. alleged

a to the The brief shouldconstitute defence action. statement
that the former was basedhave shown mattersuponjudgment

in in this It wasthat issue action. rejected.are directly properly

overruled.Exceptions

sit;J.,Smith, did others concurred.not the

Savings Bank v. Laconia.Laconia

ina is not taxable assavings-bank surplus capitalfund of theThe guaranty
the bank is located.town where

Appeal, 1,from assessment of taxes. Factsan Aprilagreed.
state, town,1892, of Laconia assessed andselectmen county,the

$1,216,to and school-house taxes amount-taxesschool amounting
$64,000$89.60, sum of asto on the of thesurplus capital plain-ing

tiffs, in alocated Laconia. The hadplaintiffsa guar-savings-bank
amount, which the andof that defendants claim thefundanty

ais be deemed ofsurplus capitalto insti-denyplaintiffs banking
tution, and to taxation.subject

Hibbard, for theO. B. plaintiffs.E. A. ^

Stone, the defendants.forJewell $

is to to theSmith, stateJ. required “payEvery savings-bank
October, atreasurer, the of tax of oneon first perdayannually,

cent, onof the and whichspecialthe amount general depositsupon
interest, stock, less the of all itsand its realcapitalit valuepays

Sts., 65, 5.Pub. c. s.estate, situated.”wherever
“shall taxedbe to the corpora-estate of savings-banksThe real

situated, as real estate of othertown ispartiestion in the where
Id., s. 11.taxed.”

“ as uponaforesaidtaxes assessed savings-banksThe
theall other taxes andin lieu of against corporations,shall be

and on ofaccount theirdepositorstheir stockholdersagainst
12,Id., s.therein.”interest

to the taxation ofstatutes relating savings-banks,The principal
Statutes, inare noted thetheanterior to Public margin.*

4; 3; 1848,39, 3; 40, 1, 41, 42,Statutes, 7;s. c. ss. c. s. c. s. Laws*Revised c.
2873;1864, 1865, 4072;737; 1861, 2493; LawsLaws c. c. Generalc. Laws c.

4;1869,5; 58, 1872,Statutes, 49, 12-14; 17, 2;5,s. ss. Laws c. Laws e. s.ci. c.c.
Laws, 6-9;71; 65,1873, 2; 1874, ss.c. c. 170.Laws Laws c. Generalc.


