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the But the defendant’srequirement.statutory statutory duty
was not his He was bound theonly by common lawobligation.

maintainto the fence the in astatutes conditionrequired rea-by
andsafe to hissonably unlikely injure animals whileneighbor’s

Co.,were on his land. Firth v. Iron 3they neighbor’s Bowling C.
not,P. D. 254. He could for amaintainexample, lawfully fence

it,of such a ancharacter that animal to or cas-jumpattempting
it, would be killed a Thisually againstrubbing by spring gun.

law,rests on the broad theof common thatduty principle every
in histhe conduct of lawful is boundperson business to exercise

tocare to others. Theordinary prevent injury statute requires
the defendant to maintain a fence sufficient to theprevent escape
of animals. The common law him.to it inmaintain arequires
condition safe—notreasonably hisunreasonably dangerous-—to

or to others who it ormay rightfully approach comeneighbors,
in it.contact with If fails dohe to so he isnegligently respon-
sible,for natural andthe probable consequences.

theJudgment plaintiff.for

Clark, J., did not sit: the others concurred.

Emery & a. v. Hill & a.

A transfer of all its and business a aproperty toby partnership corpora-
others,tion formed the former members of theby andpartnership and

transfer,the the under suchoccupation by corporation, of real estate
toleased the constitute a breach of thepartnership, lessee’s agreement

tonot assign the lease or interest therein.any
case, lessor,In such a a written notice to the thesigned by corporation,

elects,that the instating accordance with thepartnership terms of the
term,lease, to extend it for another does not make the corporation’s

subsequent occupation legal.
A lessor who receives from a instranger possession due,the amount rentof

the lessee,but for same to the doesreceipts not thereby make the former
his tenant.

Equity. 15, 1885,inBill the defendants leasedJanuary to
Hillthe as firmpartners, under the name R.plaintiffs, Jamesof

Co.,& a incertain Concord for the term of sixbuilding years;
“ elect,and if the said lessees shall andso the lessors innotify

election,of such three months at leastwriting before the expira-
tion of said six for the furtheryears, term of six years, making

all,twelve in if said iselection asyears made aforesaid.” The
“thatlessees covenanted would not lease orthey underlet said
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thereof, or this lease or inter-anyor portion assignanypremises
therein, written of the lessors.”without the consentests

forthe leased thepremisesoccupiedThe asplaintiffs, partners,
15, 1888,until when withand of harness Maymanufacture sale

statute,under thestock corporationformed athree others they
Co.,” to alland transferred itR. Hill Harness“The Jamesstyled

estate,firm, allall real and thethe theirthe assets of including
them, theand cor-byand enjoyedbefore possessedrights privileges

the firm. mutualthe liabilities of con-Byallporation assuming
theThereupon corpora-was dissolved.the thensent partnership

the andtook of premises,its and possessiontion officers agentsby
same, as the part-on the same businessthestill occupies carrying

of to the cor-in. Thehad beennership changingengaged object
ofthat con-of business was principallymethod theporate doing

inthe no-business wereThe nature and character ofvenience.
affected, same rela-or the theplaintiffs sustainingway changed

before,to far as its was concerned.tions it as so management
that the andThe had information plaintiffsdefendants general

1888,in washad formed a whichcorporation apparentlyothers
firmin had been buton the business which the engaged,carrying

firm,old or thatdid not affected theknow how thethey change
liabilities,its and orhad to all assetsthe succeededcorporation

affairs The rent ofup.that it had been dissolved and its closed
ofto the terms thethe waspremises paid accordingregularly

Co.,&firm of R. Hillname Jameslease checks thebyby signed
since time haveuntil the which theythe formation of corporation,

“ Co.,”Hill Harness the treasurerbyJames R.been Thesigned
as after as before thethe For these wellor president. payments

“to J.receiptsformation of the the defendantscorporation, gave
Hill &R. Co.”

5, 1890, toa addressed the defendantswritten noticeSeptember
“them, Co.,&that R. Hillwhich stated Jameswas served upon

others,L. anda Hill datedthe lessees under lease from Sophia
street,N. in15, 1885, and 69 Main Con-of 67numberJanuary

cord, to saidhave the leasenotice that electtheyhereby give
15,fromsix Januaryfor the additional term of yearsextended

1891, as James R. Hill Harness Co.in said lease. Theprovided
1890,12,H. the wroteGeo. defendantsPres.” DecemberEmery,

of ahad them re-the that as no notice been byplaintiffs given
1891,newal, 15, thatbutlease terminate January theythe would

anto atwould be to lease the property responsible partieswilling
15, 1890, the addressed aplaintiffsincreased rental. December

sixto to the lease fornotice the defendants extend years,electing
and their individual names.it firm nameand the bysigned by

is of the defend-The of bill for specific performancetheprayer
lease, of theto but by par-ants’ covenant renew the agreement

is,on the facts whetherties the submittedonly question foregoing
of the leasedthe is incorporation premises.rightfully possession
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Q. Foster,Eastman and WilliamSamuel L. for the plaintiffs.

1. anThe notice of election toplaintiffs’ extend the lease was
sufficient. The were notdefendants deceived the superfluousby
and of the name. the termsunnecessary corporatesignature By
of the no waslease A court willofrequired. equitysignature
not allow the defendants to theto form of theobject signature,
when understood the ofthey fully the notice.purpose

2. was ofThere no breach the covenant oragainst underletting
in the of amembers firm no breach ofareassignment. Changes

such a 83covenant. Rooseveltv. N. Y. a81. And cor-Hopkins,
Railroad,is a in a form.poration new v.partnership Jonesonly

ante, 119. A not to iscovenant broken such anonly byassign
of the as theterm divests termor of his wholeassignment legal

482;Swann,orinterest estate Fox v.therein. Field v.Style
Mills, 254;33 N. J. Law 415.v. 27 Barb.Lynde Hough,

3. plaintiffs’The thecovenants were defendants’discharged by
Osterhoudt, 33; Foot,waiver. Hunter 11v. Barb. Bowman v. 29

331; Bean, 275;Conn. Hawkins,Tuttle 13v. Met. v.Walrond
342;L. 2Harrison, 425;B. 10 C. P. Roe v. T. B. v.Whitcheot

Fox, 398; Allen, 220;2 Smith,Cro. Jackson 3v. Cow. v.Bleecker
13 530.Wend.

Streeter, Chase, for the defendants.Walker

InPer Curiam.* the Co.,defendants’ lease to B. Hill &James
“it stipulatedwas that the lessees orshould not lease underlet

thereof,said or orpremises this lease orany portion assign any
therein,interest without the written consent of the lessors.” This

a•is valid inserted for benefit ofstipulation, the the lessors. The
lessees’ and to the rentability andwillingness pay promptly,

usetheir careful of the premises, the reasonableincluding pres-
ervation of the from orreckless careless and frombuilding injury

fire,fromdestruction furnish thesome of reasons forapparent
this in Sales,the contract. Roe v. 1 M. &provision S. 297.

theWhile lessors were to make Hill & tenants,Co. theirwilling
not to Hillwere allow & Co. tothey substitute others aswilling

lease,their antenants of the made withoutby assignment their
approval.

dissolutionThe of thepractical the substitutionpartnership,
of inthe its and the ofcorporation place, the leasedoccupancy

the aspremises by corporation the successor of the partnership,
antoamounted of the oflease. The form theassignment assign­

Boston,ment is Concord &unimportant. Montreal Railroad v.
Railroads, 393, If,65 N. H. 451-457. instead of a cor­adopting

business,ofform hadporate admitted new membersdoing they

page*See foot-note on 80.
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the their interestfirm and transferred to new partnershipinto tbe
an oflease, transaction would have beenthein the assignment

L.v. R.an “interest therein.” Varleylease” or Coppard,“the
aof nominal interestP. The retention the plaintiffsC. 505. by7

withto violate the contractfirm not enable themin the would
of their it.the defendants to enforceor to deprive rightimpunity,

acres, that he shall nothundred on condition“A lessee of one
condi­oxxeacre without theno mox'e convey breakingcanassign,

His ofor oxie hundred acres. granttion than he can ninety-nixie
is ahundredths no moreand one acresninety-nineninety-nixie

Boston,an acre.”his hundredth ofof onebreach than grant
Railroads, 452. If theRailroad v.MontrealConcord supra,&

their asa hundredth of interest les­partcould assigxiplaintiffs
hundredths it. It issees, one ofcould ninety-ninethey assign

in caxi awhich no line be drawn betweenof those cases greatone
If the of Roosevelt v.small of the contract. caseand a violation

that,81, it inis the33 N. Y. holds stipulatedalthoughHopkins,
that shall not sublet or the premises,lease the lessees theyassign

it is not inless than the whole premises,may assign anything
the law of this state.accord with settled

thethe members of oldThe formation of the corporation by
stockholders,firm and others were allowed to become pre-who

ixx casethose mentioned thesents additional toobjections already
Ifto the firm. thethe admission of new membersof assignment

valid, into the lessors’corporationof the lease the was rights
for,of, and the rent be mate-to security mightrespect payment

asThe of the plaintiff's part-impaired. personal liabilityrially
stopkholdersrent, aas of corpora-for the and their liabilityners

Laws, 149, That dif-c. would not be the same.tion under Gen.
is the reasons for corporationsference often one of forming

itfar as is favorableof Sounincorporated partnerships.instead
stockholders, to thefar it is unfavorable credi-coxporateto the so

control of the corpora-‘As new stockholderstors. may acquire
an inter-tion, as cease to haveaxid the incorporatorsorigixial may

affairs, it is that the personal integrityest in the corporate plain
to the provi-the secure byand carefulness which lessors sought

it,the- of would alsoin lessees’sion the lease against assignment
substituted;cease, others andand the recklessness of bemight

of carelessthe lessors would be thedeprived security against
if it is thatwhich heldfor they stipulated,to the propertyinjury

isreal estatethe of the defendants’corporation’s possessioxx right-
was a sub-to a corporationful. The from a partnershipchange

of form.stantial and xxota mere xnatterchange,
lease, so thata of thetliis result amounts to forfeitureWhether

firmthe dissolved wouldan the members ofbyoccupancy original
theIf the ofnot be coxisidered.be need legal rightwrongful,
itsof the was xxotterminated byfirm to the premisespossession
toof theand unlawful leasedissolution its assignmentvoluntary
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the the term of six forcorporation, which the lease wasyears
has and has noexpired there been valid of it.renewal Thegiven

anto extend the lease forattempt additional term sixof years
,Itwas so far as the iscorporation concerned. wasineffectual

in the that thelease lessees it aprovided extend for furthermight
of six theperiod by lessors in ofyears theirnotifying writing

election so to do three months before the of theexpiration orig-
inal lease. theWhether to the defendants onpaper given Sep-

5, 1890,tember was a notice is anbygiven anybody interesting
“It thatstates James R. & . .question. Hill Co. the .lessees

that extended,”notice elect to havehereby the said leasegive they
and is “The James R. Hill Harness Co.signed Geo. H. Emery,
Pres.” If this awas notice the it makeby did notpartnership,
the of the if it apossession corporation was notice thebylegal;

effect,it could have nocorporation, for notice could belegal only
neither,the and itif aby partnership; was notice thegiven by

same result follows. The corporation’s wrongful possession
methods;could be made andonly by thelegal service oflegal

this the defendants aupon was not methodpaper of extend-legal
the for aing corporation’s possession series ofillegal Noryears.

was sufficient,the service of the notice of December 15 because
timethe had withinthen which theexpired couldpartnership

anelect to have extension of the lease.
claimed,It is that the defendants have so the cor-recognized

lease,as its tenant thatporation under the havethey waived
their to a notice of extension from the. Ifright partnership. the

defendants,ofreceipt rent from the thecorporation by recogniz-
tenants, waiver,asthem would be a there hasing been no such

After the of theformationrecognition. the rentcorporation,
was checkspaid the butby by corporation; the defendantssigned

tenant,took care not to thespecial as theirrecognize corporation
and the relationrepudiated of landlord andplainly tenant as to
the corporation, by for the rent to thereceipts unincor-giving

waiver,porated There was nopartnership. and the haslease not
been extended.

Case discharged.

Chase, JJ.,Allen and did sit:not the others concurred.

a. Adm’r.Martin,&Jones v.

A for leave topetition from the decision ofappeal a commissioner upon
estate,an insolvent on the mistake,of accident andground cannot he

sustained.

Petition, for leave to fromappeal the disallowance of the
claimplaintiffs’ the defendant’sagainst intestate and from the


