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acceptance of his report by the judge of probate. The plaintiffs

offer to prove that the commissioner was appointed June 14, 1887,

and by his commission he was to make his report within six-
months ; that he filed his report May 18, 1891; that by accident

and mistake the plaintiffs were prevented from taking an appeal

therefrom until September 18, 1891, when they filed an appeal.

This appeal was dismissed because it was not seasonably taken.

The court also dismissed the petition, subject to exception, ruling

that it had no power to grant the relief desired.

Leach & Stevens, for the plaintiffs.
Harry G Sargent, for the defendant.

Per Curiam* In Hilton v. Wiggin, 46 N. H. 120, it was held,
under s. 7, ¢. 170, R. 8., which is practically identical with the
statute now in foree (G. L., c. 207, 5. 7), that the law empower-
ing the court to grant leave to appeal from the decree of the pro-
bate court, when such appeal has been prevented by mistake, acci-
dent, or misfortune, does not apply to the decisions of commis-
sioners upon insolvent estates. Upon the authority of that case
the plaintiffs’ exception must be overruled. Parsons v. Parsons,
post.  The fact that the commissioner’s report was not returned
until long after the time limited in his commission, did not have
the effect of changing the method of settling the estate. The
estate is still to be settled according to the insolvent course.

Whether a bill in equity can be maintained under the statute
(G. L., ¢. 198, 5. 22) upon the facts of this case, is a question we
have not considered. It is not expedient to consider this petition
as a bill in equity, or to consider the question whether, it a bill
can be maintaiued, it can be added to the petition by an amend-
ment.

FBrceptions overruled.

ArrEN, J., did not sit: the others concurred.
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in procuring a policy of insurance, renders the policy invalid in that
state.

Whether the facts that a storage-house for paints is mear the insured
building, that steam locomotives frequently pass within a few feet of it,
that it is located back from the street in the rear of other buildings,
and that the applicant is a woman, are material to the risk, is a question
for the jury.

AssuMPsIT, upon a policy of insurance issued by the defend-
ants, a corporation formed under the laws of this state and located
here, to the plaintiff, a woman residing in Massachusetts, insuring
her against loss by fire upon a mill building in that state. The
policy does not conform to the standard form prescribed by the
statutes of New Hampshire or Massachusetts, but is the form
used by the defendants in insuring property located outside this
state. It contains the following provisions:

“1. The assured by the acceptance of this policy hereby war-
rants that any application, survey, plan, statement, or descrip-
tion connected with procuring this insurance, or contained in or
referred to in this policy, is true, and shall be a part of this policy ;
that the assured has not overvalued the property herein described,
nor omitted to state to the company any information material to
the risk.

«“2. If any broker or other person than the assured has pro-

cured this policy, or any renewal thereof, or any indorsement
thereon, he shall be deemed to be the agent of the assured and
not of the company, in any transaction relating to the insur-
ance. :
“38. It is hereby understood and agreed by and between the
company and the assured that this policy is made and accepted
with reference to the foregoing terms and conditions, and those
printed on the back hereof which are hereby declared to be a
part of this contract, and are to be used and resorted to in order
to determine the rights and obligations of the parties hereto in
all cases not herein otherwise specially provided for in writing
and endorsed hereon.”

The plaintiff applied to an insurance broker in Boston for the
insurance, and he applied to a firm of general insurance brokers
in Indianapolis, who sent the application to the defendants. The
defendants sent the policy to the Indianapolis brokers, who for-
warded it to the Boston broker, and he delivered it to the plain-
tiff. The defendants allowed a commission to the Indianapolis
brokers, who allowed a portion of it to the Boston broker.

The only information the defendants had relative to the loca-
tion of the risk was contained in the application and a diagram
sent to them by the Indianapolis brokers. The diagram repre-
sented a part of the buildings of a foundry as located on one side
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of the risk, but in a way that showed the represcntation was
incomplete. A one-story building with an iron roof, used for the
storage of paints, etc., located within a few feet of the risk on
the opposite side from the foundry buildings, and a railvoad track
passing near the risk, were not represented. The building insured
was represented as located upon a street, when in fact it was
180 feet or more distant from the strect with buildings between.
The application stated that the building was insured in the Ilart-
ford and other companies, and did not state that the applicant
was a woman. At the time the application was made, the
Hartford company’s policy had been cancelled. The plaintiff
claimed that the contract was made in this state; that the Indi-
anapolis brokers were the agents of the defendants by force of
8. 8,-e. 172, Gen. Laws, and that their representations with refer-
ence to the risk did not bind the plaintiff. The court ruled in
accordance with the plaintiff’s claims, and, as the delendants
offered no evidence, ordered a verdict for the plaintiff; and the
defendants excepted.

Streeter, Walker ¢ Chase, for the defendants.

Samuel C. Eastnan, for the plaintiff.

Pey Curian® It has already been decided that this contract

of insurance is to be construed in accordance with the laws of
Massachusetts. Davis v. Insurance Co., ante, 218. Hence the
plaintiff’s contention that the statutes of this state (G. L., e
172, s. 8, Laws 1879, ¢. 18) charging an insurance company with
knowledge of the risk possessed by a third party, who prepares
the application, whether techuically its agent or not, apply to
this contract, cannot be sustained. These statutory provisions
were not embodied in and do not control the Massachusetts con-
tract. The parties intended that their contract should be con-
strued by the laws of the state where the plaintiff resided and
where the property insured was situated. “All coutracts of
insurance on property in this commonwealth shall be deemed to
be made therein.” Mass. Laws 1887, ¢. 214, s. 8.

The ruling that the Indianapolis brokers wore agents of the
defendants, and that their knowledge of facts or their representa-
tions relating to the risk bound the defendants, is erroneous
under the statutes of Massachusetts. The agreement between the
parties contained in the policy was, that « If any broker or other
person than the assured has procured this policy, . . . he
shall be deemed to be the agent of the assured and not of the
company, in any transaction relating to the insurance.” This is
evidence that the brokers, in negotiating for the insurance and

#*see foot-note on page 80.
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procuring the policy, were acting as the plaintiff’s agents; and
the question is, whether a finding of fact that they sustained that
relation to her can be sustained under Massachusetts law. The
question relates to the capacity of the parties to bind themselves
by this provision of the contract. If it is not opposed to the
statutes of that state, there is no reason why it was not compe-
tent for them to make it. Whether a similar provision in a New
Hampshire contract of insurance would be held invalid under our
statutes is immaterial.

An insurance broker is defined to be a person who ¢ for com-
pensation acts or aids in any manner in negotiating contracts
of insurance or re-insurance, or placing risks or effecting insur-
ance or re-insurance for a person other than himself, and not
being the appointed agent or officer of the company in which
gsuch insurance or re-insurance is effected.” Mass. Laws 1887,
c. 214, s. 98, Section 90 of the same chapter provides that “an
insurance agent or broker, who acts for a person other than him-
self in negotiating a contract of insurance by an insurance com-
pany, shall, for the purpose of receiving the premiums therefor, be

held to be a company’s agent, whatever conditions or stipulations .

may be contained in the policy or contract; ahd such agent or
broker, knowingly procuring, by fraudulent representations, pay-
ment or an obligation for the payment of a premium of insurance,
shall be punished,” etc. Our attention has not been called to
any other statutory provision in that state restricting the agency
clause in insurance policies. Section 90 restricts the power of
parties to define their liability under that clause in a single par-
ticular only, which is not material in this case. With that excep-
tion the general common-law power of the parties in this respect
remains unchanged. The intention of the parties, therefore, evi-
denced by the policy and such other facts and circumstances as
may be competent, must determine the question whether the
brokers who procured this policy for the plaintiff were her agents
or the agents of the company; and this question is one of fact for
the jury:

The defendants insist not only that the verdiet should be set
aside, but that judgment should be ordered in their favor on the
ground that the plaintiff suppressed material facts in her applica-
tion, and was guilty of a breach of the warranty contained in the
policy, or of a misrepresentation sufficient to avoid the policy.
The plaintiff warranted in the policy that she had not ¢ omitted
to state to the company any information material to the risk.”
This stipulation being incorporated in the policy may be “consid-
ered as a warranty.” Sec. 59. The plaintiff having accepted the
policy with this provision in it, is bound by it. Goddard v. Ins.
(0., 108 Mass. 66, 69; Monitor M. F. Ins. Co. v. Buffum, 115
Mass. 843. Hence she cannot recover in this action if she omitted
to give the defendants information material to the risk, whether

v
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the omission was intentional, or the result merely of aceident or
mistake. Campbell v. Ins. Co., 98 Mass. 381, 389.

But whether the plaintiff’s suppression of material facts relat-
ing to the risk is held to constitute a breach of the stipulated
warranty, may be of little practical importance, since it may also
be held to be a false representation of matters material t6 the
contract. * Representations to insurers before or at the time of
making a contract are a presentation of the elements upon which
to estimate the risk proposed to be assumed. They are the basis
of the contract; its foundation, on the faith of which it is entered
into. TIf wrongly presented in any respect material to the risk,
the policy that may be issued thereupon will not take effect. To
enforce it would be to apply the insurance to a risk that was
never presented.” Campbell v. Ins. Co., supra, 890; Kimball v.
Ins. Co., 9 Allen 540 ; Fastern Railroad Co. v. Ins. Co., 98 Mass.
420 ; Boardman v. Ins. Co., 20 N. H. 5561 ; Marshall v. Ins. Co.,
27 N. H.157. This principle is recognized in s. 21 of the chap-
ter above referred to, which provides that “mno oral or written
misrepresentation made in the negotiation of a contract or policy
of insurance by the assured, or on his behalf, shall be deemed
material, or defeat or avoid the policy, or prevent its attaching,
unless such misrepresentation is made with actual intent to
deceive, or unléss the matter misrepresented increased the risk of
logs.” 'The inference is, that if the matter misrepresented did
increase the risk of loss, it would avoid the policy as at common
law; and such was the decision in Ring v. Assurance Co., 145
Mass. 426. In that case the assured represented that there were
no houses within one hundred feet of the house containing the
chattels to be insured. This representation was not contained in
the policy. The jury were in effect instructed that if the repre-
sentation was made innocently, by mistake, it would not avold
the policy, although it related to a fact that was material to the
risk and was {alse. It was held that this was orror; and that the
plaintiffs could not recover, if they had made misrepresentations
on matters which increased the risk of loss, although not made
with intent to deceive. Applying the provisions of the Massa-
chusetts statutes, as construed by the decisions in that state, it is
apparent that the defendants are not liable if the plaintiff, before
or at the time of the contract, suppressed information which, if
disclosed, would have rendered the risk more hazardous than she
represented it to be. This result does not depend on the ques-
tion of her warranty, or of her good faith in the transaction.

Whether, however, her failure to disclose facts relating to the
risk, which the defendants now complain of, constitutes a breach
of the warranty coutained in the policy, or whether it amounts to
a misrepresentation of the risk assumed under the contract, the
defendants cannot escape liability for the loss unless those facts
were material to the risk. Any matter is material to the risk
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which increases the danger of loss, and would influence an insur-
ance company, in the reasonable prosecution of its business, to
decide whether to take the risk, and what premium to charge for
it, if taken. The premium bears a relation to the risk incurred,
increasing as the danger of loss increases. “The contract of
insurance depends essentially upon an adjustment of the premium
to the risk assumed.” Kyte v. Ins. Co., 149 Mass. 116, 123.
Absence of legislation in Massachusetts upon this subject leaves
this obvious principle in full force, and makes it one element in
the test of the materiality of the undisclosed facts. But whether
certain facts are material to the risk under this or other compe-
tent tests is ordinarily a question of fact for the jury, as well as
the inquiry whether there was misrepresentation in regard to
them. Boardman v. Ins. Co., 20 N. H. 551 ; Paiten v. Ins. Co.,
40 N. H. 875, 881; Clark v. Ins. Co., 40 N. H. 838, 888 ; Luce v.
. Ins. Co., 105 Mass. 297, 801; Ring-v. Assurance Co., supra. In
this case the danger of loss by fire to the insured building may
have been increased by the proximity of the building used for the
storage of paints, or by the fact that locomotives frequently pass
near the risk. The location of the building at a considerable dis-
tance from the street may have rendered the risk extra-hazardous
for many reasons. If the defendants had been informed that they
were asked to insure a manufacturing establishment owned by a
woman, located as this was represented to be, they might have
charged a higher rate ; or they might have declined to place insur-
ance upon the property, on the ground that a woman might not
be able to give that personal attention to the care of it that a man
would if he were the owner of it. Baldwin v. Ins. Co., 60 N. H.
422, 424. All these matters are proper subjects for the consid-
eration of the jury. The court cannot say as a matter of law
that any of them affected the insurable character of this prop-
erty.

'%rhe fact that the policy in suit does not conform to the stand-
ard policy prescribed by the statutes of Massachusetts (s. 60) is
not important in the present inquiry. A policy issued in viola-
tion of the statute *shall nevertheless be binding on the company
issuing the same” (s. 105), and, as provided in the standard form,
“ghall be void if any material fact or circumstance stated in
writing has not been fairly represented by the insured.” While
the defendants cannot escape liability on the ground that the
policy in suit does not conform to the standard established in
that state, the plaintiff cannot avoid the common-law result of
her misrepresentation of material facts.

Verdict set astde.

BropeerT and CHASE, JJ., did not sit: the others concurred.




