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Theof probate. plaintiffstheof liis report by judgeacceptance
14,1887,Junocommissioner was appointedthat theto proveoffer

■within sixhe to make 1ns reportwashisand commissionby
18, 1891;months; thathis accidentbythat filed report Mayhe

anfromwere prevented appealtakingmistake the plaintiffsand
1891, an18, when filed appeal.theyuntil Septembertherefrom

it was taken.seasonablynotdismissed becausewasThis appeal
the tosubject exception,dismissed petition, rulingcourt alsoThe

to the relief desired.had nothat it grantpower

Stevens, the plaintiffs.forLeach if

thefor defendant.Gr.Harry Sargent,

120, held,46 N. itHilton H. wasIn v. Wiggin,Per Curiam.*
S.,7, 170,c. is identical with thes. R. which practicallyunder

207,L., s. thatc. the law7),now in force empower-statute (Gr.
from ofleave to the decree theappealcourt to pro-the granting

mistake,court, has been acci-preventedbate when such appeal by
misfortune, the ofdent, not to decisionsor does commis-apply

the ofestates. that caseUpon authorityinsolventuponsioners
Parsons,v.must be overruled. Parsonsthe plaintiffs’ exception

was notthe commissioner’s returnedreportThe fact thatpost.
commission,in his diduntil time limited not haveafter thelong

the of the estate.of method Thethe effect settlingchanging
to the insolventis still to be settled course.estate according

a in can be maintained under the statuteWhethe'r bill equity
case,thisL., of is a198,c. the facts wequestions. 22) upon(G.

thisIt is to considerhave not considered. not expedient petition
whether,in the if aquestionas a or to consider billbill equity,

the anmaintained, it added to amend-bycan be can be petition
ment.

overruled.Exceptions

Allen, J., did not sit: othersthe concurred.

Firev. Ætna Mutual Co.Davis Insurance

ifinsurance that other theanyA in an thanprovision policy, person j
|the he shall be thehas deemed to be ofagentassured procured policy,

innot of the transaction to theanythe assured and company, relating
insurance, law.is under Massachusettsvalid

assured,to therelatingof material facts the risk byA misrepresentation

pageon 80.foot-note*See
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insurance,in a ofprocuring policy renders the invalid inpolicy that
state.

Whether facts that athe for is nearstorage-house thepaints insured
it,that steam passlocomotives within a fewbuilding, frequently feet of

that it back from street inis located the the rear of other buildings,
woman,a risk,and that the is are materialapplicant to the is a question

for the jury.

Assumpsit, a of insuranceupon, byissued thepolicy defend-
ants, a formed under the laws of this statecorporation and located
here, a Massachusetts,to woman inthe plaintiff, residing insuring

a millher loss fire thatinby upon state.against Thebuilding
notdoes conform to the standard formpolicy prescribed theby

Massachusetts,orstatutes of New but isHampshire the form
inused the defendants locatedby outside thisinsuring property

It the :state. contains provisionsfollowing
“ 1. The assured the of thisacceptanceby war-policy hereby

statement,rants that orany application, survey, plan, descrip-
insurance,with thistion connected or contained in orprocuring

true,in this is and shallreferred to be a of thispolicy, part policy;
described,that the assured has not overvalued the hereinproperty

nor to toomitted state the information materialcompany any to
the risk.

“2. If broker or other thanperson the assured hasany pro-
thereof,orcured this renewalany orpolicy, indorsementany

thereon, be deemed to behe shall the theof assured andagent
innot of the transaction tocompany, the insur-any relating

ance.
“ 3. It andis understood andhereby betweenagreed theby

and the assured that this is made andcompany policy accepted
to conditions,with reference the terms and andforegoing those

on the back hereof which areprinted declared to abehereby
contract,of this and are to be used and resorted to inpart order

to the anddetermine of the inrights obligations parties hereto
all cases not herein inotherwise forspecially provided writing
and endorsed hereon.”

to an inThe insuranceplaintiff applied broker Boston for the
insurance, firmand he to a ofapplied insurance brokersgeneral
in who sent the toIndianapolis, application the defendants. The

brokers,sent the to thedefendants policy Indianapolis who for-
broker,it Boston andto the he itwarded delivered to the plain-

atiff. The defendants allowed commission to the Indianapolis
brokers, a of itwho allowed toportion the Boston broker.

information the defendants hadThe relative to the loca-only
intion the risk was contained the andof aapplication diagram

sent to them the brokers. Theby Indianapolis repre-diagram
of aa of thesented as located onpart one sidebuildings foundry



v. 337December, DAVIS INSURANCE CO.1892.]

risk, thatin a showed the wasrepresentationthe but wayof
roof,an for theA with iron usedone-storyincomplete. building

etc., a feet the risk onlocated within few ofof paints,storage
from the and a railroad trackside foundrythe opposite buildings,

risk, were not The insuredrepresented.near the buildingpassing
street,a in itas located when fact wasuponwas represented

130 or more distant from the street with between.feet buildings
in Hart-that the was insured theThe statedapplication building

and thatdid not state the applicantford and other companies,
made,a At the time the was theapplicationwas woman.

had cancelled. The plaintiffHartford beenpolicycompany’s
state;in this that Indi-that the contract was made theclaimed

ofbrokers were the of the defendants forcebyanapolis agents
Laws,3,-c. 172, and that their with refer-representationss. Gen.

court inrisk did not bind the The ruledence to the plaintiff.
and,claims, as the defendantstheaccordance with plaintiff’s

evidence, forordered a verdict the and theoffered no plaintiff;
defendants excepted.

Chase,Streeter, for defendants.theWalker $

Eastman, for theSamuel C. plaintiff.

thatIt has been decided this contractPer Curiam.* already
inis to construed accordance with the laws ofof insurance be

ante,Co.,Davis v. Insurance 218. Hence theMassachusetts.
L.,of thisthat the statutes state c.contention (G.plaintiff's

1879,172, 3, c. anLaws insurance withs. 13) charging company
a thirdof the risk whopossessed by party, preparesknowledge

not,its orwhether tothe application, technically agent apply
contract, cannot be sustained. Thesethis statutory provisions

in and not theembodied do control Massachusetts con­were not
intended that their contract shouldtract. The be con­parties

thethe laws of the state where resided andplaintiffstrued by
insured was situated. “All contractswhere the ofproperty
in this shallinsurance on commonwealth be deemed toproperty

1887, 214,c. s. 3.therein.” Mass. Lawsbe made
thatThe the brokers were of theIndianapolisruling agents

defendants, that their of factsand or their representa-knowledge
defendants,risk bound the istions to the erroneousrelating

under the statutes of Massachusetts. The between theagreement
was,in the that “if broker or otherpolicycontainedparties any

assured has this ...than the heperson procured policy,
to be the of the assured and not ofshall be deemed theagent

in transaction to the insurance.” This isrelatingcompany, any
brokers, in for theevidence that the insurance andnegotiating

pageon 80.*see foot-note

24lxvti.vol.
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as andthe were the plaintiff’spolicy, acting agents;procuring
thatis, a of fact that sustainedwhetherthe theyquestion finding

sustained under Massachusetts law. Theto her can berelation
the of the to bind themselvesrelates to capacity partiesquestion

If it is not to theof the contract. opposedthis provisionby
state, it wasthat there is no reason not compe-of whystatutes

ait. similar in ato make Whether Newprovisionfor themtent
of insurance would be held invalid under ourcontractHampshire

immaterial.statutes is
“to ais defined be who for com-insurance broker personAn

in manner inor aids contractsacts any negotiatingpensation
re-insurance, or risks oror insur-of insurance placing effecting

himself,afor other than and notpersonre-insuranceance or
or officer inthe whichthe appointed companyof.agentbeing

1887,is Mass.or re-insurance effected.” Lawsinsurancesuch
“90 of the same an214, s. 93. Section thatchapterc. provides

broker, who acts for a than him-or otherpersoninsurance agent
a ofcontract insurance an com-in insurancebyself negotiating

shall, therefor,of thefor the bepurpose premiumsreceivingpany,
a whateverto be conditions orcompany’s stipulationsheld agent, .

contract;in the or and such orpolicybe containedmay agent
broker, fraudulentby representations,knowingly procuring, pay-

insurance,for the of aan ofpayment premiumorment obligation
etc. Our attention has notbe been called topunished,”shall

in that state theprovisionother statutoryany restricting agency
90in insurance Sectionpolicies. restricts the ofclause power

thatto define their under clause in aliability par-parties single
is not material in thiswhich case. thatWithonly, excep-ticular

»ofcommon-law the inpowerthe thisparties respecttion general
therefore,The intention of the evi-parties,remains unchanged.

and such other facts andthe policydenced circumstances asby
must determine thecompetent, questionbe whether themay

this for thepolicy plaintiffwho were herprocuredbrokers agents
and thisof the iscompany; questionor the one of fact foragents

the jury.
insist not that thedefendants verdict shouldonlyThe be set

aside, shouldthat be ordered inbut their favor on thejudgment
the suppressedthat material facts inplaintiff her applica­ground

a breach oftion, was of theand contained inguilty thewarranty
aor of sufficient tomisrepresentation avoid thepolicy, policy.

thatwarranted the had.in she notpolicyThe “omittedplaintiff
informationto the material to risk.”company anystate theto

“in theincorporated beThis consid­stipulation being policy may
Sec. 59. The plaintiffas a warranty.” having acceptedered the

it,in isthis bound it.provisionwith Goddardby v. Ins.policy
56, 59; Monitor M. F.Co., 108 Mass. Ins. Co. v. 115Buffum,

inHence she cannot recover this343. action if she omittedMass.
information risk,defendants material tothe the whetherto give
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intentional, the of accident orwas or result merelythe omission
381,Co., 389.Ins. 98 Mass.mistake. v.Campbell

facts relat­the of materialsuppressionBut whether plaintiff’s
arisk is held to constitute breach of the stipulatedto theing

it alsobe of little sincepractical importance,may maywarranty,
toa false of matters material therepresentationheld to bebe

“ or atto insurers before the time ofRepresentationscontract.
aa contract are of the elements whichpresentation uponmaking

tothe risk be assumed. are the basisproposedto estimate They
foundation,contract; its on faith which it isthe of enteredof the

risk,Tf in thematerial topresented any respectinto. wrongly
that be issued will not take effect. Tothereuponthe maypolicy

to ait would be the insurance to risk that wasapplyenforce
Co., 390;v. Ins. Kimball v.presented.”never Campbell supra,

540;Co., Co.,Eastern Railroad Co.9 Allen v. Ins. 98 Mass.Ins. ­
Co., 551; Co.,20 N.420; v. Ins. H. Marshall v. Ins.Boardman

This is in s. 21N. H. 157. of theprinciple27 chap­recognized
to, which that “no oral orprovidester above referred written

in ofmade the a contract ormisrepresentation negotiation policy
assured, behalf,the or on his shallinsurance be deemedbyof

material, defeat or avoid the or itsor policy, prevent attaching,
issuch made with actual intent tomisrepresentationunless

deceive, or unless the matter increased riskmisrepresented the of
is, that ifThe inference the matter didmisrepresentedloss.”

loss,risk of it would avoid asthe the at commonincrease policy
Co.,inlaw; was the decisionand such v. Assurance 145Ring

that426. In case the assured thatrepresentedMass. there were
ofone hundred feet the househouses within theno containing

Thisto be insured. was not inrepresentation containedchattels
inThe were effect instructed that if thejurythe policy. repre­

mistake,made it wouldwas not avoidinnocently, bysentation
it to a thatrelated fact was material tothe thepolicy, although

error;It thatfalse. was held this was andand was thatrisk the
recover, if hadnot madecould they misrepresentationsplaintiffs

loss,riskwhich increased the ofon matters not madealthough
deceive.to the ofprovisionswith intent the Massa­Applying

statutes, state,as construed the decisions in that it isbychusetts
ifthat the defendants are not liable the plaintiff, beforeapparent

contract, which,theat the time of information ifsuppressedor
disclosed, rendered the risk morewould have hazardous than she

it to be. This result does not on thedependrepresented ques­
or of her faith inof her the transaction.wairanty, goodtion

however,Whether, her failure to disclose facts to therelating
of,risk, now complainthe defendants awhich constitutes breach

incontained the or itwhether amountspolicy,of the towarranty
contract,riskof the assumed undera the themisrepresentation

for the lossescapecannot unlessliabilitydefendants those facts
to the risk. matter is materialmaterial to the riskAnywere
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loss,increases the ofwhich and would andanger influence insur­
inance thecompany, business,reasonable prosecution of its to

risk,todecide whether take the and what to forpremium charge
it, if The a incurred,taken. bearspremium relation to the risk

as the of loss increases.increasing danger “The contract of
insurance andepends essentially upon of theadjustment premium

Co.,to the risk assumed.” v. Ins.Kyte 116,149 Mass. 123.
inofAbsence Massachusetts thislegislation upon leavessubject

force,in fullthis obvious andprinciple makes it one inelement
of the ofthe test the undisclosed facts.materiality But whether

facts are to the riskcertain material under this or other compe­
is ateststent of fact forordinarily question the as well asjury,

wasthe whether there ininquiry misrepresentation toregard
Co.,20 551;Boardman Ins.them. v. N. H. Co.,Patten v. Ins.

375, 381; Co.,H. Ins. 333,40 N. Clark v. 40 338;N. H. Luce v.
301;Co., 297,105 Mass. Co.,Ins. v.Ring Assurance Insupra.

this case the of loss fireby to the insureddanger building may
been increased thehave ofby theproximity used forbuilding the

theof or fact thatpaints, by locomotivesstorage frequently pass
risk. location ofnear the The the at a considerable dis­building

from the havetance street may rendered the risk extra-hazardous
reasons. If thefor defendants hadmany been informed that they

awere asked to insure establishment owned amanufacturing by
woman, located as this was be,represented to havethey might

rate;a or havethey declined tocharged higher might insur­place
the onance theupon property, that a womanground notmight

able to thatbe attention topersonal the of itgive care that a man
if he owner of it.would were the Co.,Baldwin v. Ins. 60 N. H.

422, 424. All these matters are proper forsubjects the consid­
Theof the courteration cannot as ajury. say matter of law

of affectedthat them the insurableany character of this prop­
erty.

infact that the suitThe does notpolicy conform to stand-the
theard statutesprescribed ofpolicy by Massachusetts is(s. 60)

in thenot present Aimportant inquiry. issued in viola-policy
“shallthe statutetion of nevertheless be on thebinding company” aud,105),the same as in(s. provided form,the standardissuing

if“shall be void material fact orany circumstance instated
has beennot represented thefairlywriting by insured.” While

cannot escapethe defendants onliability the that theground
in does notsuit conform to the standardpolicy established in

state, the cannotthat avoidplaintiff the common-law result of
of material facts.her misrepresentation

Verdict set aside.

Blodgett JJ.,Chase,and did not sit: the others concurred.


