
341December, MEAD v. WELCH.1892.]

& a.& a. v. WelchMead

a.&& a. v. MeadWelch

services, afor hisa contractspecialhas abandonedAfter an employé
a conditionis notin thereforpart paymentof receivedmoneyreturn

hisoffor the reasonable valueof a suitthe maintenancetoprecedent
services.

toinbefore trial regardsuch orderscourt makemayIn such a case the
so aspaid justice requires.the money

Assumpsit. Thein both actions.the sameareThe parties
thewhicha written contract bya offirst is founded breachupon
andfor theservices plaintiffs,to render certaindefendants agreed

issue,Plea, the general$50of thereunder.paidfor the recovery
to makewere inducedthat the defendantsa brief statementwith

which theyof thethe‘fraud* plaintiffs, by*tlie contract through
init.of The plaintiffstheir partrelieved from performingwere

of theirreasonable valuetheseek to recoverthe second action
actions weretheservices, $254.25.beclaimed to By agreement
the defend-trial that beforetheIt ontried appearedtogether.

orcontract, the plaintiffs paidin first abandoned theants the suit
offered$50, returned orhave notwhichadvanced to them they

first action askedin thetheto return. For this reason plaintiffs
statement, if tofoundthat the briefan to thefor instruction jury

a ver-defence, that returntrue, and theynobe would constitute
denied, andwereThese requestsdict them in the second.for

ifthatinstructed theyThe wereMead & a. excepted. jury
waiver, should returna$50of the was theyfound the acceptance

on the specifica-$50 was credited& a. Thea verdict for Mead
in& a.for Welchverdictsin There weretion the second action.

actions.both

& a.for MeadSargent,Gr.Harry

Martin, & a.forAlbin Welch$

suit, theto the secondPer Curiam.* With reference jury
forto servicesfound that were induced performthe plaintiffs

fraud of thethethe under a contractspecial throughdefendants
contract,latter; theabandonedthat itsupon discovery they

$50 them, and thathadthe paidthe wdiich defendantsretaining
• defendants moreworth to thethe labor wasplaintiffs’ reasonably

$50. use-it is not whatapparent•than such circumstancesUnder
if the hadful plaintiffswould have beenpurpose promoted

their suit.before Theyreturned the receivedmoney bringing
action, the contractfound of not on specialtheir present right

* pageSee foot-note on 80.
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services,for their but on an. implied under which theycontract?
are toentitled recover what their services are worthreasonably
less havepayments they received onany may account of their

Heath, 131;labor. Elliot v. 14 N. H. Horn Batchelder,v. 41
86;N. Newcastle,H. 70, 74;Smith v. 48 N. H. Blodgett v. Berlin
Co., 215; Garland,Mills 52 N. H. Woodv. N. 154;58 H. Spiller

Cass,v. N.58 H. 489. wereThey not to returnobliged money
received from the defendants contract,under the special which

are toentitled retain underthey the contract.implied Wiswall
Harriman, 62v. N. H. 671. The as arule to return of property

areceived under rescinded contract amerely requires toplaintiff
do;do what he cases,to and in inequitably ought many which

received,a return ofequity requires theproperty ispurpose fully
trial,it ataccomplished the orby itreturning withdepositing

the clerk to the order of court before Ifsubject trial. the prop­
iserty or the latter coursemoney papers, oftenmay be most con­

formable to If thejustice. opposite aparty seasonably toobjects
made,trial until such is thedeposit will oftenquestion be raised

under circumstances most favorable to that andjust ample remedy
which is a An order canparty’s be made condi­right. imposing
tions and for all Abbott,Shawproviding v. 61contingencies.

254;N. Chamberlin,H. Fletcher v. 438, 495,61 N. H. 496;
599,Weston,Owen 63 N.v. H. 602. It followsnecessarily that

orders be trialmade before thatmay will theput on aparties
of without action,thefooting legal cause ofright orimpairing

athe action onunjustly notpoint the merits.defeating affecting
It is not to consider how farnecessary the doctrine of return-

has been modifiedproperty the view thating by areparties
cases,entitled to the best inventible Inprocedure. themany

return is a matter the Inaffecting remedy only. the present
case, if thejustice required plaintiffs return what hadtheyto.

trial, difficult,received itbefore be under themight prevailing
law,view of remedial to aresist motion that it withthey deposit
trial,the clerk before to the order ofsubject the court. But the

verdict shows that did not such ajustice require Asdeposit.
the in both casesexceptions thepresent same question, there is
no for the verdicts.ground disturbing

on theJudgment verdicts.

J.,Blodgett, did not sit: the others concurred.

Hervey v.&a. Dimond.

The ainterest-of bailee for hire of with agoods, toright purchase them
■ attachable;of a certainupon payment price, is and the credi-attaching
tor the bailor,can hold as thegoods against if he seasonably tenders
him so much of the as beprice due.may


