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services,for their but on an. implied under which theycontract?
are toentitled recover what their services are worthreasonably
less havepayments they received onany may account of their

Heath, 131;labor. Elliot v. 14 N. H. Horn Batchelder,v. 41
86;N. Newcastle,H. 70, 74;Smith v. 48 N. H. Blodgett v. Berlin
Co., 215; Garland,Mills 52 N. H. Woodv. N. 154;58 H. Spiller

Cass,v. N.58 H. 489. wereThey not to returnobliged money
received from the defendants contract,under the special which

are toentitled retain underthey the contract.implied Wiswall
Harriman, 62v. N. H. 671. The as arule to return of property

areceived under rescinded contract amerely requires toplaintiff
do;do what he cases,to and in inequitably ought many which

received,a return ofequity requires theproperty ispurpose fully
trial,it ataccomplished the orby itreturning withdepositing

the clerk to the order of court before Ifsubject trial. the prop­
iserty or the latter coursemoney papers, oftenmay be most con­

formable to If thejustice. opposite aparty seasonably toobjects
made,trial until such is thedeposit will oftenquestion be raised

under circumstances most favorable to that andjust ample remedy
which is a An order canparty’s be made condi­right. imposing
tions and for all Abbott,Shawproviding v. 61contingencies.

254;N. Chamberlin,H. Fletcher v. 438, 495,61 N. H. 496;
599,Weston,Owen 63 N.v. H. 602. It followsnecessarily that

orders be trialmade before thatmay will theput on aparties
of without action,thefooting legal cause ofright orimpairing

athe action onunjustly notpoint the merits.defeating affecting
It is not to consider how farnecessary the doctrine of return-

has been modifiedproperty the view thating by areparties
cases,entitled to the best inventible Inprocedure. themany

return is a matter the Inaffecting remedy only. the present
case, if thejustice required plaintiffs return what hadtheyto.

trial, difficult,received itbefore be under themight prevailing
law,view of remedial to aresist motion that it withthey deposit
trial,the clerk before to the order ofsubject the court. But the

verdict shows that did not such ajustice require Asdeposit.
the in both casesexceptions thepresent same question, there is
no for the verdicts.ground disturbing

on theJudgment verdicts.

J.,Blodgett, did not sit: the others concurred.

Hervey v.&a. Dimond.

The ainterest-of bailee for hire of with agoods, toright purchase them
■ attachable;of a certainupon payment price, is and the credi-attaching
tor the bailor,can hold as thegoods against if he seasonably tenders
him so much of the as beprice due.may
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Replevin, 5,Factsof household furniture. Februaryagreed.
1891, infrom their of Bos-the delivered businessplaintiffs place

Penacook,ton, aD. at lot of household furni-to one Fred Story
ture, a in in was thatwhich it stipulatedunder contract writing

andhad hired and same of the wouldplaintiffs,he received the
them for the rent and use thereof the sum of five dollars perpay

$77.38,month until the should be that thepaid; plaintiffsprice,
to until fullwere remain absolute owners of the theproperty

“ andshould be when were to release their claimprice paid, they”in furtherthe above leased to The contractgoods Story.right
that if should fail to the rent asprovided, stipulated,Story pay

Penacook,or should the from or sell or underletremove goods
them, attached,or to would forfeit alltherebysuffer them be he

them,ofthe and to use and to allthe furtherright-to goods
ofand that the enter theplaintiffsmoneys paid, premisesmight

14, 1891,and andremove the same. paidStory August Story
instalment,a the wholethe plaintiffs accepted monthly making

$30.amount him underpaid the contractby
that as theOn the defendant sheriff attacheddeputyday goods,

Penacook,in atas the of the station await-property Story, freight
Boston, Into a in favor ofon writ one Whitaker.shipmenting

a from amount dueanswer to letter the defendant theinquiring
contract, 18, that thethem upon the the plaintiffs replied, August

$47.38; tobalance due was that permissionhadthey given Story
“concluded,Boston; so do notmove the to East and wegoods

wouldthat care to detain thepresume you theygoods knowing
were leased property.”

A demand 8 was refused. Onmade for theSeptember goods
$47.38,creditor,Whitaker,that tendered themtheday attaching

Later, demandedwhich was refused. same the defendantthe day,
in an oath the sum dueof the account under ofplaintiffswriting
them with The nevervirtue of contractby Story. plaintiffsany

1891,12,tomade the demand. September theyany reply
andreplevied the took them to Boston.goods

Chase,Streeter, plaintiffs.for theWalker

Martin, for the defendant.Albin

not, ina doesSmith, lease) legal.1. The contract (called
effect, bya sale. Althoughdiffer' from conditionalmaterially

remainshouldthat the plaintiffsthe contract it was stipulated
should be paid,until full pricethe theabsolute owners of goods

Heinhad no interest the property.it does not thatfollow Story
ofownerand theto the due becomehad the balancepayright

ownerstheremained generalthe Whiie the plaintiffsproperty.’
aofthatinterest wasuntil the full should be paid, Story’sprice

anItand wasowner, protects.which the lawspecial recognizes
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interest,and attachable his orassignable creditorassignee attaching
the same as had. Ifhe to theacquiring rights failed makeStory

tomonthly payments the and thecontractaccording plaintiffs
forfeiture,for that cause have asserted amight thewaivedthey

andefault by instalment 14.accepting August
the attachment was itAlthough of thenominally property, yet

that Whitakerappears did not intend to inplainly attach disre­
of the andplaintiffs’ he themgard rights, fully byrecognized

the amount due. If tire officer’sreturn cantendering necessary,
be amended co conform theto fact. ofthe tender the amountBy
due the their title to theplaintiffs, inbecame vestedgoods Story,

to Whitaker’ssubject attachment. As Whitaker ten­seasonably
claim,dered the amount of their the defendant is toentitled judg­

ment for the value of the and for his A ofproperty costs. few
inthe authorities of Gile,these 8support views are v.Sargent

325;H. 299;N. Porter v. 12 N. H.Pettengill, Bailey v. Colby,
29; Farmer,34 N. H. McFarland 386;v. 42 N. v.H. Partridge

Philbrick, 60 N. H. 556.
is .a inThere clause contract thatthe theStory, by suffering

attached,to be would forfeit all to and of theproperty useright
It notdoes thatgoods. appear procured or advised theStory

“attachment to be made. Whether he can said to havebe suf-”fered the attachment to itbe made when not hiswas made by
consent, when,or with hisprocurement and far asso heappears,

it,could anot isprevent not made.question The haveplaintiffs
not contended or that interest in the wassuggested Stoiy’s goods
terminated the attachment.by

Case discharged.
All concurred.

Ex’r,Smith, v. & a.Sheehan

“A child who takes under a the heirs,”devise to testator’s legal though
will,not otherwise or referred to in the is not entitled tomentioned the

same of the estate as he ifportion would be the deceased were intes-
tate.

Equity, executor,Bill in by the for the construction of the
ofwill William Sheehan.

will,The after to several of the testator’s children andlegacies
others, widow,and a partial for aprovision the containsmaking

“clause as follows: Allresiduary Fourth. the andrest residue
trust,of estate I to said Leland A. Smithmy in to sogive expend

much thereof be iu hisas may opinion for thenecessary support
life,of said wife her and atmy whatever remainduring hermay

decease, I and devise the to inbequeath, same heirsgive, my legal


