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interest,and attachable his orassignable creditorassignee attaching
the same as had. Ifhe to theacquiring rights failed makeStory

tomonthly payments the and thecontractaccording plaintiffs
forfeiture,for that cause have asserted amight thewaivedthey

andefault by instalment 14.accepting August
the attachment was itAlthough of thenominally property, yet

that Whitakerappears did not intend to inplainly attach disre­
of the andplaintiffs’ he themgard rights, fully byrecognized

the amount due. If tire officer’sreturn cantendering necessary,
be amended co conform theto fact. ofthe tender the amountBy
due the their title to theplaintiffs, inbecame vestedgoods Story,

to Whitaker’ssubject attachment. As Whitaker ten­seasonably
claim,dered the amount of their the defendant is toentitled judg­

ment for the value of the and for his A ofproperty costs. few
inthe authorities of Gile,these 8support views are v.Sargent

325;H. 299;N. Porter v. 12 N. H.Pettengill, Bailey v. Colby,
29; Farmer,34 N. H. McFarland 386;v. 42 N. v.H. Partridge

Philbrick, 60 N. H. 556.
is .a inThere clause contract thatthe theStory, by suffering

attached,to be would forfeit all to and of theproperty useright
It notdoes thatgoods. appear procured or advised theStory

“attachment to be made. Whether he can said to havebe suf-”fered the attachment to itbe made when not hiswas made by
consent, when,or with hisprocurement and far asso heappears,

it,could anot isprevent not made.question The haveplaintiffs
not contended or that interest in the wassuggested Stoiy’s goods
terminated the attachment.by

Case discharged.
All concurred.

Ex’r,Smith, v. & a.Sheehan

“A child who takes under a the heirs,”devise to testator’s legal though
will,not otherwise or referred to in the is not entitled tomentioned the

same of the estate as he ifportion would be the deceased were intes-
tate.

Equity, executor,Bill in by the for the construction of the
ofwill William Sheehan.

will,The after to several of the testator’s children andlegacies
others, widow,and a partial for aprovision the containsmaking

“clause as follows: Allresiduary Fourth. the andrest residue
trust,of estate I to said Leland A. Smithmy in to sogive expend

much thereof be iu hisas may opinion for thenecessary support
life,of said wife her and atmy whatever remainduring hermay

decease, I and devise the to inbequeath, same heirsgive, my legal
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made;if itas no will had been being mythe same proportion
fund ofsaid should use this for the supportthat trustee mywish

said wife.”
William H. anddied a few after the testator.The widow days

James, testator, two theof are of five heirs. Theysons the legal ”“in as heirsnot or referred to the will exceptare named legal
are not orand claim that devisees lega-in the clause quoted, they

tees, fa-are entitled to the same of theirand that portionthey
as if he had died intestate. The otherther’s estate would bethey

inthat William and James are referred to thedefendants claim '
will, within the of the statute. Theand are meaninglegatees

ofto be of under "the clause consistsresiduarydisposedproperty
estate, inand dollars in theabout hundred moneyreal thirty-one

hands of the plaintiff.

Mitchell,John for H. Sheehan and James Shee-M. William
Sheehan,and ofhan. I. II. Sheehan James children theWilliam

will,testator, are nor to in the nor areneither named referred
or under it. Their in their fa-devisees interestthey legatees

if had diedther’s is same as it would have been heestate the
186, 10;Sts., Mclntire,c. 64 N. II.Pub. s. McTntire v.intestate.

609.
is uncer-II. in fourth clause for aThe theprovision possible,

tain, a whichand or to ofchance right, groupcontingent given
or not two theWilliam and James be whenmay may contingency

and is to the ofnot sufficient terms thesatisfy explicithappens,
This not make themstatute. does devisees orprovision legatees

in a sense. A or is a whodevisee takeslegatee personlegal
certain, will;some vested under the notinterest something imag-

direct,or in andthe air. The statute is plain,inary, something
understood, usual, natural,the and common force isif giveneasily

533, 541,H. 543.the used. 29 N. Thereto words v.Gage Gage,
inis the will to that the testator knew who lawshow bynothing

heirs,” orwould included in of whom hebe the “legalgroup
other andintended to include. named childrenHaving grand-

as the construedchildren words heirs” belegatees, “legal might
Collier, 369;3 St. Tuckerto include those. Collier v. Ohioonly

Boston, 18 Pick. 162.v.
similar toIII. In other oursprovisionsjurisdictions statutory

with result for whichhave construction theundergone judicial
contend, viz., that to a withiii the of thewe be legatee meaning

certain,law, ;or not a con-there must be a absolute provisiongift
uncertain, or benefit. cited and quotedpossible (Counseltingent,

74,Hawkins, 156; Sts.,63 Rev. e.from Waterman v. Me. Maine
8; Home, 527; Mass., 127,c.s. Bowen v. Mass. Pub. Sts.137

I., 12; Brown,22; 171,c. Hotter 11 R. I.s. Sts. R. s. v.Rev.
Co.,232; and v. li. I. TrustMercantile Trust Co.Deposit Hospital

863; Estate, 327;6836 Fed. Pa. St. WalkerRep. WillarcVs
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Hall, 483;34v. 'Pa. St. Edwards's 144, 153;47 Pa. St.Appeal,
518;51 Pa.Hollingsworth's St. v.Appeal, Lampleigh Lampleigh,

Wms; HI;1 P. Holloman v. 79;10 Ga.Copeland, Rhodes v.
Harris,234;46 Ohio St. v.Weldy, WetheraU 51 Mo. 65.)

IY. fact thatThe the mother died before she the wholespent
estate, or before it was inexhausted her support, does not change
the law. The will must be construed as of the date of the testa-

not,tor’s law,death. These aredefendants in more legateesan}'-
or thandevisees would be if she hadthey lived long enough
to the whole estate.expend

Stevens,Leach for Sheehan, Sheehan,Thomas' John F. and
Nora A in the térm,Frary. of thelegatee, ordinary acceptation
is a whoperson take aunder in amay will.something provision

conditional,The failmay by funds,or forlegacy lack ofbeing
failure,but the of or thepossibility not to beuncertainty, ought

construed in such a that one who doesway take some-actually
beneficial under a awill is notthing legatee.

If the construction contended for the claimants isby adopted
there would be no as the of andlegatees, lifeuncertainty property
is such that in case there is aevery of failure ofpossibility

so that wouldproperty, Thepass. evident intention ofnothing
the statute is to for cases where theprovide testator has forgotten
some of his children. If are remembered inthey the thatsense

take the intent ofthey may thesomething', statute is satisfied.
This view is the othersupported parts ofby the statute which

that reference toprovide them is sufficient. It is not necessary
that a should be mentioned name.legatee by

“The to the use of the wordsobjection heirs” aslegal referring
is,to his children them,not that it does not include but that it

does not show that the testator had ineach mind. The same
“would had the word used,children”objection apply been yet

that would have been a distinct reference to them.
The use of the words heirs” forprovided the contin-“legal

of the death testator,of of hisgency children before the inany
done,the briefest manner that could be and the words include all

who would be entitled to be named or referred to in his will. His
clear,intention is to forprovide some of his children andespecially

and that the of hisrest estate should begrandchildren, divided
children,all his or theequally issue of whoamong any might

decease. Hé could not ahave used term to refer more accurately
to all entitled to his bounty.

Smith, J. Section 3 of the statute of 1789 “Thatprovided
children,child or or their inany caserepresentatives, oflegal

death,their not a him or in willthem the ofhaving legacy given
mother,their father or shall ahave of theportion estate of the tes-

tator, him, her, them,unto or as such hadassigned parentthough



347v.December, SMITH SHEEHAN.1892.]

Sanborn,Laws, 1815, v.198. In Merrilled. p.died intestate.”
1822, a499, in other descendants2 testator amongN. H. decided

In hisof a son.the children deceasedleft seven grandchildren,
Ithis and their father.two ofmentioned grandchildrenwill he

thethat other fiveof law wasthat the presumption grand­was held
said,—courtThewere not omitted through forgetfulness.children

“ out of sevenshould have over fivepassedIt is that heincredible
thewithinThe case cameforgetfulness.”throughgrandchildren

statute, but the decision went theuponstrict of the groundletter
unintentional.that was notthe omission

any1822 “That if there be3 statute ofSection of the provided
line,child, whicha child inheir of theor lineal descendingany

mother,a orthe of fatherhas no will deceasedbydevise or legacy
in a manner as to showor to suchand is not named inferredwhich

at the time ofthe mind of the testatorthat it was not out of
inheritchild or shallwill . . . such heireverythemaking

thein estate ofand to it the same theportionhave assigned
hadif deceased personas it entitled to suchdeceased would be

Laws, 1830, Pub.ed. 355. The ofprovisionsdied intestate.” p.
9, Sts.,186, 156,Sts., 10, Sts., c. s.8. with Rev. Gen.e. identical

“193, 11,174, 10, Laws, are as childo. e. s. follows:s. Gen. Every
testator, of aand or issuethe the childborn after decease of every

will,in his andor tochild the not named referredof deceased
the samea or shall entitled to por-who is not devisee belegatee,

estate, would be if the de-tion of real and as hepersonal,the
ceased were intestate.”

a of his willa testator in one clause1854 case arose whereIn
ason, and in a toa to a another legacy grandson,legacygave

andto or devise waschild of son whom no given,another legacy
in It was thatwho not or referred to the will. heldwas named

another,torelatedthe of one howeverperson, closelynaming
more, other;not a to such thatwithout be deemed referencewill

such,as orof and him a devisethe a describingnaming grandson,
deemed, more,such, ato him as will not be withoutor legacy

mother,to his father or practically overrulingreference —thus
29 N. H. 533. The saidSanborn. v. courtGrage,Merrill v. Gage

“ is laid down inthe true of law is what the( rule justp. 543)
or to in the: if a child or is not named referredstatute grandchild

will, his as ifand is a or will take sharenot devisee helegatee,
a dis­And “To be entitled tothe estate was intestate.” 542)(p.

share, be named nora child or must neithertributive grandchild
to, nor a or devisee-”referred legatee

in willare not mentioned theWere the two sons whoso names
“ to,” ?are devisees or Both questionsreferred and they legatees

in affirmative. There is nomust the reasonablebe answered
had in mindheirs” the testatordoubt that the wordsby “legal

“ “his Child” and heir” in common oftenspeechfive children.
used, instead,If he had the words “mymean the same person.
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children,” sons,”or and or“my anddaughter “my fourdaughter
sons,” his would be tonot doubt. Hisopenmeaning intention
would have been as certain as if he had inserted intheir names his

“will. His words to heirs in the same ifmy legal asproportion”no will had madebeen show that he intended his children.
mind, heirs,in as his his orchildren the descendants ofHaving

children, thedeceased beneficiaries intended are made as certain
as if had mentioned Thatbeen name.they by the two contesting-
sons two of aare class of is notfive important. are noneThey
the less It is not that the five takelegatees. questioned children

aeach considerable under the clause.property residuary Though
the entire residue be consumed in thepossibly ofmight support

mother,their it bemay reasonably inferred that the testator
it would not allunderstood be needed thatfor and thepurpose,

to his children would be insubstantial amount.legacies
The decisions cited and commented theupon counsel forby

child,contestants are cases where there was a andposthumous
nottherefore inspecially applicable. Under the facts existing

cases, itsuch will that aappear posthumous child couldgenerally
innot been the mind ofhave the testator.

Case discharged.

Blodgett, J., sit;did not the others concurred.

Lang.v.Cleveland Machine Works

A sale and inpersonalof Massachusetts betweendelivery property citizens
state,of that conditional to remain the of the vendor untilproperty paid

not,for, broughtis when the is to New within theproperty Hampshire,
SO, 1885,ofprovisions Laws of which a memorandumchapter requires

lien,and of the itrecord was understood that it was to healthough taken
to when theNew wasHampshire property purchased.

Replevin, machines, described,for two hereinafter insituate
Northfield,Mills inthe Granite and asattached both real and per-

defendant, sheriff,sonal estate the a on ina writ favorby deputy
Plea,of &Rice Co. P.Edward Parsons.Denny, theagainst gen-

issue,eral and a brief that machinesstatement the were the prop-
Parsons, andof said that had become annexed theerty tothey
andMills liable toGranite attachment as of the Factspart realty.

thefound court.by
forThe the machines had andwere withnegotiations completed

Worcester, Mass.,the at their of business inplaintiffs place by
Green, asone for who inParsons resided Boston. Asideagent

from ofthe the to one theirsend ofagreement plaintiffs employés


