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of theBlodgett, The obvious tendency testimony objectedJ.
Hill, whyas such no reason isand perceiveddiscreditto was to

admitted,if it wasadmitted. But improperlyit was not properly
farhowThetrial is questiona new presented.no forground

carriedissues becollateral shouldof evidence uponthe admission
fact, to beisa witness one ofoffor the disparagingpurpose

revision,term, is not totrial andat the subjectdetermined
Towle,v.is admitted or excluded. Perkinsthe evidencewhether
N. H.cited; Parsons, 64585, and Gibbs v.583, cases59 N. H.

66, 68.
overruled.Exceptions

J.,Carpenter, not the others concurred.did sit:

v. Harkin.Dow

in sole theIf an of a made considerationofright isassignment patent
in the notassignment, signed byforthassignee’s thoughagreement (set

of to demandandthe article thehim) enough patented supplyto make
a the and the refuses to theassignor, assignee, performtopay royalty

in damages,is unable to therespond assignor mayandagreement
aand annulled ofbyhave it court equity.rescind the assignment

Equity, to annul an of certain lettersassignmentBill in
chattels, for of its covenants and conditions.and breachpatent

:bill the factsallegedThe demurred. Thedefendant following
instrument, ina consideration of theThe sealedplaintiff, by

mentioned, sold and transferred to■defendant’scovenants therein
him, executors,heirs, for his andand and their useassigns,his

allbehoof, and extended termthe of the patent,for existing any
title, in and aand interest to certain collar-the plaintiff’s right,

4, 1890,filler, dated andhimto lettersby patent Januarysecured
and in their Thein the dies tools used manufacture.and to

were,to that the defendant would manufac-covenants referred
or to a sufficient of the col-ture be manufactured numbercause

demand, and wouldthe the onplaintiff,lar-fillers to paysupply
month, a a15th of of four centsor about the eachday royalty

him;and soldfillers so or■dozenon all manufactured by through
would submit the books him in thekept by prosecu-and that he

to and of thetion of business the examinationinspectionthe
The didtime. not instrument.at defendant theanyplaintiff sign

inIt the of the United commissionerwas recorded office States
The defendant has toof declinedrepeatedly performpatents.

to do sohis the Hebyagreement, although requested plaintiff.
respond sustained,in Theis to demurrer wasunable damages.

and excepted.the plaintiff
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Prescott, Branch,Gordon and B.OliverWoodbury, George W.
for the plaintiff.

J.A. andGiles G. forHarryWilliam the defendant.Sargent,

Chase, defendant,J. The the becameby accepting assignment,
to thebound forth in itperforin set to beagreement performed by

him, he did not the v.instrument. Burbank Pills­signalthough
5; 471;48 N. Park,H. 47­ Harriman N.v. 55 H.bury, Winnipesaukee

Meeting Gordon, 505,Ca­ Association v. 63 N. H. 506.mp
His was the sole for theexecutory consideration con­agreement

'dies,him ofto the and tools.patentveyance right, By repeatedly'
it he contract,to has farrescinded the so as hisdeclining perform

result;acts could thataccomplish he has at least the plain­given
tiff an to consummate a rescission anoption of theby acceptance

ofoffer rescission inincluded his declination. Thenecessarily
suit,this-plaintiff, hasby manifested his assent to thebringing

rescission. Noproffered prior notice was under the cir­necessary
cumstances. The plaintiff’s demands the defend­repeated upon
ant for ofthe hisperformance were sufficient noticeagreement

-that the did not intend toplaintiff waive his As therights.
defendant,received fromplaintiff the hadhenothing nothing

to return before the of rescission. theexercising de­right Upon
fendant’s of thereconveyance received, theproperty parties-­

inwill be their former 3positions. v. N.Dewey, H.Danforth
Little,79; 535; 298;Fuller v. 7 N. H. 9v. N. H.Luey Bundy,

Prescott, 535;Snow v. 12 Johnson,N. H. 9, 20;Abbotv. 32 H.N.
431; Hatch,Drew v. 39 H.N. SmithClaggett, 146;v. 46 N. H.

Perkins, 237;Chamberlinv. 55 N. H. v. Insurance Com­Appleton
541, ;59 N. H. Bartlett,546­ Posterpany, v. 62 N. H. 617. If the

in the defendant’sproperty possession virtue of theby assign­
tools,allment were chattels like the dies and an action at law

for its anbe but itrecovery adequate remedy; is not. Amight
substantial of it is aportion patent incor­right, intangible,—an
poreal which cannot be recovered in anthing, actionspecifically
at law. As the plaintiff has not an law,atadequate heremedy
is entitled to a inremedy equity.

sustained: demurrer overruled.Exception

Clark, J., did not sit: the others concurred.

Trainor v. &Heath a.

If action inan which the had a constitutionalparties to trialright by jury
court,their markedby agreementwas for trial theby the agreement

and remain in afterforce a trialmarking the courtby which does not
decision,inresult a and notwill be vacated forexcept cause shown


