
384 HEATH.TRAINOR v. [Hillsborough,

Prescott, Branch,Gordon and B.OliverWoodbury, George W.
for the plaintiff.

J.A. andGiles G. forHarryWilliam the defendant.Sargent,

Chase, defendant,J. The the becameby accepting assignment,
to thebound forth in itperforin set to beagreement performed by

him, he did not the v.instrument. Burbank Pills­signalthough
5; 471;48 N. Park,H. 47­ Harriman N.v. 55 H.bury, Winnipesaukee

Meeting Gordon, 505,Ca­ Association v. 63 N. H. 506.mp
His was the sole for theexecutory consideration con­agreement

'dies,him ofto the and tools.patentveyance right, By repeatedly'
it he contract,to has farrescinded the so as hisdeclining perform

result;acts could thataccomplish he has at least the plain­given
tiff an to consummate a rescission anoption of theby acceptance

ofoffer rescission inincluded his declination. Thenecessarily
suit,this-plaintiff, hasby manifested his assent to thebringing

rescission. Noproffered prior notice was under the cir­necessary
cumstances. The plaintiff’s demands the defend­repeated upon
ant for ofthe hisperformance were sufficient noticeagreement

-that the did not intend toplaintiff waive his As therights.
defendant,received fromplaintiff the hadhenothing nothing

to return before the of rescission. theexercising de­right Upon
fendant’s of thereconveyance received, theproperty parties-­

inwill be their former 3positions. v. N.Dewey, H.Danforth
Little,79; 535; 298;Fuller v. 7 N. H. 9v. N. H.Luey Bundy,

Prescott, 535;Snow v. 12 Johnson,N. H. 9, 20;Abbotv. 32 H.N.
431; Hatch,Drew v. 39 H.N. SmithClaggett, 146;v. 46 N. H.

Perkins, 237;Chamberlinv. 55 N. H. v. Insurance Com­Appleton
541, ;59 N. H. Bartlett,546­ Posterpany, v. 62 N. H. 617. If the

in the defendant’sproperty possession virtue of theby assign­
tools,allment were chattels like the dies and an action at law

for its anbe but itrecovery adequate remedy; is not. Amight
substantial of it is aportion patent incor­right, intangible,—an
poreal which cannot be recovered in anthing, actionspecifically
at law. As the plaintiff has not an law,atadequate heremedy
is entitled to a inremedy equity.

sustained: demurrer overruled.Exception

Clark, J., did not sit: the others concurred.

Trainor v. &Heath a.

If action inan which the had a constitutionalparties to trialright by jury
court,their markedby agreementwas for trial theby the agreement

and remain in afterforce a trialmarking the courtby which does not
decision,inresult a and notwill be vacated forexcept cause shown



385HALE.v.December, WHITNEY1892.]

tlie defendants’ negli-caused byCase, injuriesfor personal
dollars. Atone hundredexceeddemandedThe damagesgence.

case, thebeen1891, put uponafterterm, the havingMarchthe “ issues tomarked theitlist, from by agreement,was takenjury
triedit was under thethe next termAtcourt,” and continued.

was reservedThe questionnot decided.wasbutagreement,
to a trial.now entitled juryisthe plaintiffwhether

Cross,for tlie plaintiff.and DavidO’ConnorF.Denis

Burnham, Warren,and Brown for tlieOsgoodC.Alpheus ^
defendants.

and,Chase,'J. binds tlie likeparties,The otheragreement
record, enforced,shouldmatter of bemade specificallyagreements

it to be vacated forit that cause.appears ought goodunless
520; Ladd, 4Gilmanton, 370;2 H. Fernald N.N. v. H.Alton v.

130; Patterson, 523,40 N. H. Blain v. 47 H.Young,Dexter v. N.
491, 526;48 N. H.526; Jackson Ironv. v.Company, PageWells

Durham,184; 55Brewsters, 559,Brooks v. New N. H.54 N. H.
Morrison, 580, 592;55 N. H.561; Putnam,Wearev.Vaughan v.

Swan, 515;49; 59 N. H.v. Russell56 N. H. v. Bab­Woodbury
should vacated is abitt, N. H. 373. it be question60 Whether

at the trial term. thedetermined Byof fact to be theagreement,
of trial The waiverher by jury.waived continuesplaintiff right

isis in force. There no inprovisionwhile the theagreement
acase is to be triedwhich the by particular mem­byagreement

term,court, at a or a ator particularber of the by jury subsequent
in a verdict. Itsif first does not result termstrials the are gen­

eral, all trials that are to reach ainclude necessaryand decision
of the issues.

Case discharged.

J., sit: othersClark, did not the concurred.

CHESHIRE.

Whitney & v. &Hale als.als.

BIf A as and as make a note and have itsurety discountedprincipal and
B, into A it consideration of B’spaidthe avails signing promise to con-

Bhim certain land or to refund the and hasvey money,to disabled him-
land, has not refunded theself from the and orconveying money paid

note, himhis to A to lossindemnify againstthe mortgage by signing the
is valid.note
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