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one other thaun herself should perform that duty. In legal
phraseology, he became her guardian de son ftort. Without a
technical appointment he performed duties pertaining to that
office, and in consequence thereof became subject to many of its
liabilities. For many purposes he was bound properly to dis-
charge the official duties which he assumed, and was generally
subject to the same rules and remedics as a trustee legally
appointed. Per. Tr., s. 245; Hanna v. Spoils, 5 B. Mon. 362,
865; Jucox v. Jacox, 40 Mich. 473, 480; Bowe v. Bowe, 42 Mich.
195; Blomfield v. Eyre, 8 Beav. 2603 Drury v. Conner, 1 H. &
G. 220, 280; Chaney v. Smallwood, 1 Gill 867 ; Bennett v. Aus-
tin, 81 N. Y. 808,322. If he had been a de jure guardian of his
sister and her estate he could not have acquired a valid title to

her land sold for the taxes assessed against her. Black. Tax

Tit., 5. 5663 Drew v. Morrill, 62 N. H. 565 ; Saunders v. Farmer,
62 N. H. 572; Latorn v. Balcom, 64 N. H. 92. His duty to pro-
tect her estate in his assumed relation to her was as great as it
would have been if he had had an appointment from the probate
court; and his performance of that duty, with or without a
formal appointment, was not legally consistent with his status as
a purchaser of her land at a tax sale. As the town was a party
to the arrangement by which the land was sold, and understood
fully the relations which the assumed guardian sustained to Mrs.
Cram, it acquired no title to the land. Black. Tax Tit., s. 275.

Judgment for the defendant.

SymiTH, J., did not sit: the others concurred.

DAvis ». GEORGE ¢ a.

In a lease of a furnished house for a term of years, there is no implied
covenant that the house is suitable for the lessee’s occupation.

A provision in a lease relieving the lessee from his agreement to restore
the leased house at the end of the term if it should be destroyed by
inevitable accident, does not also relieve him from the payment of rent
upon the happening of that event.

In such a case furniture leased with the realty, for which the lessee agreed
to return furniture of equal value at the end of the lease, must be
accounted for by him, though destroyed by inevitable accident.

Drsr, for rent of a hotel building and for $1,187.60 for furni-
ture and supplies. Plea, the general issue, with a brief statement,
which the plaintiff moves to reject. From this statement and
the admissions of the parties the following facts appear: Novem-
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ber 2, 1885, the plaintiff leased to the defendants the hotel with all
the furniture therein belonging to the lessor, excepting a few spec-
ified articles, for the term of five years from November 1, 1885,
upon an annual rental of $700 payable in equal quarterly payments. -
‘The defendants covenanted that they would quit and deliver up
the premises to the plaintiff at the end of the term in as good
order and condition, reasonable use and wearing thereof or inevi-
table accident excepted, as the same are in or may be put into by
the lessor; that they would not make or suffer any waste thereof,
or assign or underlet the premises without the lessor’s consent;
that the lessor might enter to view the premises, to make improve-
ments thereon, and to expel the lessees if they failed to pay the
.rent. Under an agreement executed at the same time the plain-
tiff turned over to the defendants the furniture in the hotel
appraised at $1,137.50, the parties stipulating therein that “at the
expiration of a lease of even date made by the parties of said
house and the furniture therein, said George & Co. are to turn
back to said Davis furniture and supplies of the value of said
$1.187.60 at the valuation of the same appraisers or others mutu-
ally agreed upon by the parties, such articles so appraised back to
be suitable for hotel purposes. . . . The lease referred to
and this agreement are to be considered and construed together
as parts of one contract.” There was no special stipulation in
this agreement about a return of the furmiture in case it was
destroyed by fire. The hotel with its contents was wholly
destroyed by fire on the fourteenth day of November, 1886. The
defendants paid the first year’s rent and $175 for the next quar-
ter’s rent in advance.

In their brief statement the defendants claim that there was
an implied agreement that the hotel was inhabitable and suitable
for the purposes for which it was leased, when in fact from the
date of the lease to the time of the fire it was uninhabitable and
unsuitable for those purposes on account of defective sewerage
and on account of the defective construction of the chimneys
and flues, in consequence of which the fire occurred; that by the
terms of the lease they were excused from the performance of
their covenants because the premises were destroyed by inevi-
table accident; that for the same reason they were not obliged to
perform their agreement about replacing the furniture; and that
before the rent claimed by the plaintiff became due, they surren-
dered to him the entire estate they had in the premises and he
accepted the same.

Bingham, Mitchell § Batchellor and Swmith ¢ Sloan, for the
plaintiff, ’

Bingham § Bingham and Irving W. Drew, for the defendants.
It is an established doctrine, that in the case of a lease of a
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{urnished house there is not merely an implied contract on the
part of the lessor that the homse demised should be habitable,
but an implied condition that the lease should be void if it were
not, and the tenant chose to quit. Smith v. Marrable, 11 M. &
W. 5; Sutton v. Temple, 12 M. & W. 52, 62; Wood L. & T, s.
845; Tay. L. & T., s. 8885 Wilson v. Fi wc/z—Hatton, 2 Ex. D.
836; Potter v. Truitt, 3 Harr. Del. 881; Perrett v. Dupré, 3
Rob. La. 562; Mechelen v. Wallace T A. & E. 54 n.; White v.
Morntgomery, 58 (Ga. 204,

Per Curiam* In a lease of land there is ordinarily no
implied covenant or condition that the premises are suitable for
the purposes of the lessee’s occupation. Elliott v. Aiken, 45
N. H. 80, 86; Scott v. Stmons, 54 N. H. 426; Dutton v. Gerrish, 9
Cush. 89 Foster v. Pey yser, 9 Cush. 242; Lzbbeyv Talford, 48
Me. 316, 318; Monk v. Cooper, 2 Ld. Ray. 1477; Belfour v. Wes-
ton, 1 'I. R. 810; Weilkinson v. Clauson, 29 Minn. Y1; Doyle v.
Railway, 147 U. 8. 418, 429; Edwards v. Railroad, 98 N. Y. 245,
246. It is the duty of the court in such a case, as in cases of
other contracts, to ascertain the intention of the parties from
competent evidence. When A ¢“leases” or “lets” his house to
B for a term of years, there is no difficulty in finding that he
intends to warrant that he has the legal right or title which he
assumes to convey, and that B shall have the right to the occu-
pancy of the house during the term. Hart v. Wendsor, 12 M. &
W. 68, 85. To find, in addition, that A binds himself by an
agreement that the premises shall be fit, convenient, or suitable
for the particular occupancy which B dcbueh, would require fur-
ther evidence than is furnished by the technical terms of the
lease. If the lessee examines the property, it cannot be presumed
that the parties intended he should rely upon the lessor’s judg-
ment as to the suitableness of the premises for his business or
habitation. The reasonableness of the doctrine expressed by the
maxim caveat emptor would preclude such an inference. His
mistake in deciding that gquestion does not raise an implied cove-
nant on the part of the landlord that his decision was correct.
Cleves v. Willoughby, T Hill 88, 863 Edwards v. Railroad, supra;
Bowe v. Hunling, 185 Mass. 880. Whatever a landlord’s liability
may be for fraud or deceit in rvegard to the coundition of leased
premises (Seott v. Simons, supra, Minor v. Sharon, 112 Mass.
477, Bowe v. Hunkiny, supra), the brief statement does not raise
that question, and it is unnecessary to consider it. The defend-
ants do not scek to charge the plaintiff for fraudulently inducing
them to accept the lease. It is not claimed that the plaintiff
knew that the hotel was not fit for occupation at the date of the
lease, or that he was wilfully ignorant of its unsuitable condi-

*8ee foot-note on page 80.
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tion, or that the defendants did not examine the premises with
reference to its adaptation to hotel purposes. The sole conten-
tion of the defendants is, that in a lease of a furnished house
there is an implied covenant or condition that it is reasonably fit
for the lessee’s intended occupation. If the house is unfur-
nished, it is admitted that such an inference would not be sup-
ported by sufficient evidence. A broad distinction in this regard
1is suggested between a lease of a furnished and a lease of an
unfurnished house, which on principle is not apparent. If the
landlord knows that the tenant proposes to occupy the house for
a term of years as a place for the accommodation of the fravel-
ling public, why should the fact that the landlord also leases to
him the furniture in the house imply an additional agreement on
his part that the house is suitable for hotel purposes or for habi-
tation? Want of repair, and structural defects in the house, do
not depend upon the furnishings; and there is no more reason
why a.landlord should bind himself by a warranty against such
imperfections in a lease of a furnished house, than there is in a
lease of an unfurnished house. To hold that such a warranty is
implied in the one case and not in the other would introduce an
arbitrary distinction not based on any apparent practical reason,
and not within the contemplation of the parties to such contracts.

A few cases, however, may seem to, support to some extent the
defendants’ contention. In Swmith v. Morrable, 11 M. & W. 5,
the language of Parke, B., sustains the broad position that in a
lease of a house, whether furnished or not, there is an implied
covenant or condition that it is habitable. He cites and relies
upon two cases—Edwards v. Btherington, Ry. & M. 268, and Col-
lins v. Barrow, 1 Moo. & R. 112; but subsequently, in Hart v.
Windsor, 12 M. & W. 68, 86, he repudiates those cases, saymng
“we all concur in the opinion that they are not law;” and since
that decision they have been treated as overruled cases. Sutton
v. Temple, 12 M. & W. 52; Surplice v. Farnsworth, 8 Scott N. R.
807, 816. In Smith v. Marrable, Lord Abinger said he required
no authorities to hold that “a man who rents a- ready furnished
house does so under the implied condition or obligation—call it
what you will—that the house is in a fit state to be inhab-
ited;” but in Sutton v. Temple, supra, he said that Smith v. Mar-
rable was a case of a “contract of a mixed nature—for the let-
ting of a house and furniture at Brighton, and every one knows
that the furniture upon such occasions forms the greater part of
the value which the party renting it gives for the house and con-
tents. . . . Where the party has had an opportunity of
personally inspecting a ready furnished house by himself or his
agent before entering on the occupation of it, perhaps the objec-
tion would not arise; but if a person take a ready furnished
house upon the faith of its being suitably furnished, surely the
owner is 'under an obligation to let it in a habitable state.” In
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the same case, Parke, B., said that Smith v. Marrable “ resembles
the case of a ready furnished room in a hotel which is hired on
the understanding that it shall be rcasonably fit for immediate
habitation. In such case the bargain is not so much for the
house as the furniture.” In Hart v. Windsor, supra, Smith v.
Murrable was further distinguished on the ground that it was a
case of “a ready furnished house for a temporary residence at a
watering-place.” In Chester v. Powell, 52 L. T. Rep. N. 8. 722,
it is said that that case “is only an autbority for the proposition
that in taking furnished apartments at the seaside, or for tempo-
rary occupation only, there is an implied warranty that they must
be fit for occupation.” In Mechelen v. Wallace, T A. & E. 54 n.,
cited by the defendants, there was an express agreement that the
leased house was to be in a suitable condition for the lessee’s use.

In this country, the broad doctrine that there is an implied cov-
enant in a lease of a furnished house for a term of years that it is
habitable, for which Smith v. Marrable has been cited as a leading
authority (1 Wood L. & T, 128, 1 Tay. L. & T., s. 388), has
received little, if any, sanction. If it has not been denied, it has
been so far modified and limited as not to be applicable to this
case. In Dulton v. Gerrish, 9 Cush. 89, there was a lease of a
furnished warehouse, whiclh it was claimed the lessor impliedly
warranted was reasonably fit for occupancy. But in the opinion
the court say,— It is not described as hired or intended for any
specific purpose, or for any particular kind or branch of business;
and, though it was known that the plaintiffs were dealers in dry
goods, and would probably use the warehouse in that business,
yet that is not expressed in the written agreement; and it would
have been quite within the right of the lessees to use the estate
for any other branch of business, or for a manufactory or dwelling-
house. 1t therefore does not come within the authority of cases
wherein furnished rooms in a lodging-house are let for a parlor,
bedroom, and the like, for a particular season of the year, in
which a warranty may be implied that the rooms are properly
furnished and suitably fitted for such particular use. Swmath v.
Marrable, 11 M. & W. 5. But the authority of these cases has
been much shaken, if not wholly overruled, so far as it applies to
real estate, by the subsequent cases. Sutton v. Temple, 12 M. &
W. 52; Hart v. Windsor, 12 M. & W. 68.” See, also, Franklin v.
Brown, 118 N. Y. 110; MeGlashan v. Tallmadge, 87 Barb. 818,
815; Doyle v. Railway, 147 U. S. 429 ; Hdwards v. Railroad, 98
N. Y. 246; Howard v. Doolitéle, 8 Duer 464 ; Naumberg v. Young,
44 N. J. Law 881; Secott v. Simons, 54 N. H. 426 ; Chadwick v.
Woodward, 18 Abb. N. Cas. 441, 4560.

The case of Smith v. Marrable, therefore, when properly under-
stood, simply holds that it is a good defence to an action for rent
of a furnished house at a watering-place, let to the tenant for a
few weeks without his personal inspection, that at the date of the
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lease it was so infested with vermin as to render it impossible for
him to occupy it with reasonable comfort, and that he moved out
after a few days’ occupation. To this extent it was followed as
an authority in Welson v. Fineh-Hatton, 2 Ex. D. 836, The case
of Potter v. Truett, 38 Harr. Del. 381, is based upon the overruled
case of Edwards v. Etherington, supra, and contains no discussion
of other authorities, while White v. Montgomery, 58 Ga. 204, and
Perrett v. Dupré, 8 Rob. La. 562, are based upon statutory pro-
visions.

But whatever the result might be in the case of a lease of
furnished rooms, not examined by the lessee, for an immediate
temporary occupancy of a few days or weeks, Smith v. Marrable
is not an authority for the defendants in this case. The lease which
the defendants accepted from the plaintiff was for a term of five
years, and contained no reference to the purposes for which they
proposed to occupy the premises. There is nothing in the case
indicating that they relied wupon any representation of the plain-
tiff in regard to the habitable condition of the premises, or that
they did not themselves examine them. Their knowledge of
their adaptability for the purposes of their occupancy was presum-
ably more accurate and satisfactory to them than the plaintiff’s
would have been, in the absence of an express agreement upon
that subject. It also appears, from the brief statement, that their
occupancy of the hotel covered a period of more than twelve
months, which shows that the condition of the premises was not
such as to render them uninhabitable and useless for hotel pur-
poses, within the meaning of the cases they rely upon. A
holding in this case that there is an implied warranty of suitable-
ness would be not only unsupported by authority, but would
make it necessary to disregard the almost unbroken line of cases
which have esfablished the rule that such a covenant cannot e
implied from an agreement to lease real estate. If this finding of
the parties’ intention in some instances results in great hardship
and loss to the tenant, against which he might have protected
himself by apt provisions in the contract, the legislature alone
may relieve future tenants from such consequences. Phillips v.

" Stevens, 16 Mass. 288 ; Halleit v. Wylie, 8 Johns. 44, 46.

The claim that the defendants are not liable for the rent of the
premises because they were destroyed by inevitable accident
cannot be sustained. They agreed to restore the premises at the
end of the term in as good owder and condition, reasonalile use
and wearing thereof or inevitable accident excepted, as the same
are in or may be put into by the lessor, and not to make or suffer
any waste. Under this provision of the lease the destruction of
the hotel by inevitable accident did not relieve the defendants
from their obligation to pay the rent. It was not agreed that
such an event should amount to a termination of the lease during
‘the term. . .
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It is also contended, that as the furniture was destroyed by fire
they ave relieved from their obligation to return it to the plaintiff,
or to account to him for the value of the furniture leased to them.
The lease and the supplementary agreement, by the express terms
of the latter, are to be considered as parts of one contract. The
lease covers the hotel property, with all the furniture therein
belonging to the lessor, excepting a few articles. The defend-
ants’ contmct to quit and deliver up “the premises” at the end
of the term, may refer to the realty ouly, or to the realty and per-
sonalty. BV the supplementary agreement the plaintiff turns
over to the defendants furniture of a stated value, and at the
expiration of the lease the defendants were to turn back to the
plaintift furniture of the same value at the valuation of the same
appraisers, or others agreed upon. No allowance was to be made
for depreciation by use. The personal property to be returned
was t0 be worth as much as the personal property leased. The
natural inference is, that the provision for inevitable accident in
the lease related to the realty merely, and not to the personalty.
No coustruction can relieve the defendants from their express
contract to return furniture of the stipulated value.

The allegation of a surrender of the lease by the delendants
and its dc(,ept(moe by the plaintiff is the statement of a sufficient
dafence to the ¢laim for rent. But the fact that the defendants
left the premises because the house was burned would not be a
defence. The plaintiff’s acceptance of the attempted surrender is
material. This is the only part of the brief statement that, if
proved, would relieve the defendants from their agreement to pay
the agreed rental.

Case discharged.

Crasg, J., did not sit: the others concurred.

GowiNg v. THOMAS.

A plea which does not allege that an execuory contract, pleaded as an
aceord and satisfaclion, was accepted in satisfaction of the original con-
tract, is bad.

AssumpsrT, by an indorsee against an indorser of a promissory
note, of which oune R. F. Carter was the maker. The defendant
pleaded, in substance (fifth plea), that after making the promise
as indorser, to wit, on ete. at ete., Carter became insolvent; that
the plain®iff promised the defendant if he would organize a stock
company for the purpose of owning Carter’s property, and would
raise money sufficient for that purpose, and obtain for the plain-
tiff the right to take stock in the company, he would take stock




