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Inthatshould perform duty.than herself legalone other
ason tort.de Withouthe herbecame guardianphraseology,

to thatdutiesperformedhe pertainingtechnical appointment
office, itsto ofthereof became subject manyand in consequence

to dis­washe bound properlyFor purposesliabilities. many
assumed, wasandduties which he generallythe officialcharge

as a trusteeand remedies legallyto same rulesthesubject
362,B. Mon.245; Hanna v. 5Tr., s.Per.appointed. Spotts,

480; Bowe,473, 42Jacox, Bowe Mich.365; 40 Mich. v.Jacox v.
Conner,250; 1 H. &195; v.v. 8 Beav. DruryEyre,Blomfield

Smallwood, 367;1 v. Aus­220, 230; Gill Bennettv.ChaneyG.
308, of histin, had been a de jtireN. Y. 322. If he81 guardian

a valid tonot titleacquiredand her estate he could havesister
Black. Taxher.sold for the taxes assessedher land against

Tit., 566; 565; Farmer,Morrill, H. Saunders v.62 N.Drew v.s.
Balcom,572; N. H. 92. His toLaton v. 64 pro­62 N. H. duty

as as ither wasin his assumed relation totect her estate great
had had an from theappointment probatehave if hewould been

acourt; with or withoutof that duty,and his performance
asconsistent with his statuswas not legallyformal appointment,

aland at a tax sale. As the town was partya herpurchaser of
sold,land and understoodto which the wasthe byarrangement

sustained to Mrs.assumedrelations which thethefully guardian
Tit., s.Tax 275.Cram, no title to the land. Black.it acquired

theJudgment defendant.for

Smith, J., did sit: the others concurred.not

Georgev. a.Davis &

for term noof house a of there isyears, impliedIn a lease a furnished
is the occupation.that the house suitable for lessee’scovenant

the toin lease lessee from his restoreA aprovision relieving agreement
destroyedof term if be byleased house at the end the it shouldthe

accident, ofalso relieve him from rentdoes not the paymentinevitable
of event.the thatupon happening

the for which the lesseeIn a furniture leased with realty, agreedsuch case
lease,at the of the must beto return of value endequalfurniture

him, destroyed inevitable accident.by thoughaccounted for by

Debt, $1,137.50 for furni-of a hotel and forfor rent building
issue, statement,Plea, athe with briefture and supplies. general

this statement andmoves to Fromwhich the reject.plaintiff
the Novem-the of factsparties appear:admissions the following
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2,1885,ber the to allleased the defendants the hotel withplaintiff
lessor,the furniture therein to athe few spec-belonging excepting

articles, 1, 1885,ified for the term of five from Novemberyears
$700an annual of inupon rental payable equal quarterly payments.

.The defendants covenanted that would andthey updeliverquit
the atthe to the end of inpremises plaintiff the term as good

condition,order and reasonable use and inevi-thereof orwearing
table accident as the same inexcepted, are or be intoput bymay

lessor; thereof,the that would notthey make or suffer wasteany
or consent;or theunderlet withoutassign premises the lessor’s
that the lessor enter to view the to makepremises,might improve-

thereon,ments and to ifthe lessees theexpel failed tothey pay
Under an agreement.rent. executed at the same time the plain-

tiff toturned over the defendants the in hotelfurniture the
$1,137.50,at theappraised that “at theparties thereinstipulating

of a lease of even dateexpiration made of saidtheby parties
therein,andhouse the furniture said & turnCo. are toGeorge

back to said Davis furniture and of the value of saidsupplies
$1,137.50 at the valuation of the same mutu-or othersappraisers

the such articles so toally upon by backagreed parties, appraised
be .suitable for hotel . . topurposes. lease referred[The
and this are to be considered and construedagreement together
as of oneparts contract.” There was no inspecial stipulation
this aabout return of the in itfurniture case wasagreement

fire. The hotel with itsdestroyed by wascontents wholly
November,thefire on fourteenth ofdestroyed by day 1886. The

defendants the firstpaid $175rent and theyear’s for next quar-
inter’s rent advance.

In their brief statement the wasdefendants claim that there
an thatimplied the hotel was inhabitable and suitableagreement

leased,for the purposes for which it was thewhen in fact from
date of the lease to the time of itthe fire was anduninhabitable
unsuitable for those on ofpurposes account defective sewerage
and on account of the defective construction the chimneysof

flues,and in occurred;consequence of which fire that thethe by
terms of the oflease were excused fromthey the performance
their covenants because the were inevi-premises bydestroyed

accident;table that for the same not toreason were obligedthey
perform furniture;their about and thattheagreement replacing

due,before the rent claimed the became surren-by plaintiff they
dered to him the entire estate in hehad andthethey premises
accepted the same.

Sloan,Mitchell theBingham, Batchellor and Smith for
plaintiff.

Brew,Bingham and for the defendants.W.Bingham Irving$
doctrine, aIt is an that aestablished in the lease ofcase of
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an on theis contractthere not impliedfurnished house merely
habitable,demised should beof lessor that the housethepart
if it werethat lease should be voidan condition thebut implied

Marrable, M. &11not, to Smith v.and the tenant chose quit.
52, T., s.62; L.5; 12 M. & W. Wood &Sutton v.W. Temple,

383; Finch-Hatton, 2 D.T., v. Ex.395; L. s. 'Wilson&Tay.
3Truitt, 331; v.336; 3 Harr. Del. PerrettPotter v. Dupré,

n.;52; v.A. & E. 54La. Mechelen v. 7 WhiteHob. Wallace
58 Ga. 204.Montgomery,

noIn a of land islease there ordinarily.Per Curiam.*
forcondition that the are suitablecovenant or premisesimplied

Aiken, 45v.the Elliottoccupation.of lessee’sthe purposes
Gerrish, 9Simons,30, 36; 426;N. H. Dutton v.H. Scott v. 54N.

9 4889; 242; Talford,v.Cush. LibbeyFoster v. Peyser,Cush.
1477;316, 318; 2 v. Wes­v. Ld.Me. Monk Cooper, Ray. Belfour

91;Clauson, v.ton, 310; Wilkinson v. 29 Minn.1 R. DoyleT.
413, 245,429; Railroad, 98 N. Y.v.147 U. S. EdwardsRailway,

case, in ofof court in a as cases246. It is the the suchduty
contracts, fromascertain intention of the partiesother to the

A his house toWhen “leases” or “lets”evidence.competent
in that heof there is noB for a term difficulty findingyears,

has or title which helegalwarrant that he theintends to right
B occu­and that the to theassumes to shall haveconvey, light

Windsor, &12 M.the Hart v.of the house term.pancy during
68, find, addition, anin that A binds himself85. To byW.

fit, convenient, orthat shall be suitablethe premisesagreement
desires, fur­B would requirethefor whichparticular occupancy

is the terms of thethan furnished technicalther evidence by
it cannot beIf the examines the presumedlease. lessee property,

the should the lessor’sthat intended he rely upon judg­parties
his business orthe of forpremisesment as to suitableness the

thethehabitation. of doctrine expressedThe reasonableness by
Hisan inference.maxim caveat would suchprecludeemptor

an cove­mistake in that does raise impliednotdeciding question
nant on the landlord that his decision was correct.the ofpart

83, Railroad,86; v.Cleves v. 7 Hill Edwards supra;Willoughby,
aBowe v. 135 Mass. 380. landlord’s liabilityWhateverHunking,

be or in to condition of leasedfor fraud deceit tiroregardmay
Sharon,Simons, 112 Mass.Minorv. v.premises (Scott supra,

477, raisev. does notBowe the brief statementHunking, supra),
that and it is to it. The defend­considerquestion, unnecessary

inducingdoants not seek to the plaintiff forcharge fraudulently
Itthem to the is not claimed that thelease.accept plaintiff
fit of theknew that the hotel was not for at the dateoccupation

lease, or that he was of its unsuitable condi-wilfully ignorant

* pageSee foot-note on 80.
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tion, or that the defendants did not the withexamine premises
itsreference to to hoteladaptation The sole conten-purposes.

is,tion of inthe defendants that a alease of furnished house
is anthere covenant or condition itimplied that is fitreasonably

for the lessee’s intended If the house unfur-occupation. is
nished, it is admitted that ansuch inference would not be sup-

sufficient evidence. A broadported by distinction in this regard
is a abetween lease of and offurnished a ansuggested lease

house,unfurnished which on is not Ifprinciple theapparent.
landlord knows that tenantthe toproposes the house foroccupy
■a of aterm as for theplace accommodationyears of the travel-

thepublic, should fact that thewhy landlord alsoling leases to
him the furniture in the house an additional onimply agreement
his that the house is suitable forpart hotel or habi-purposes for

house,tation? Want of andrepair, structural indefects the do
not the and isdepend upon there no reasonmorefurnishings;

should aa.landlord bind himselfwhy suchby warranty against
house,in a alease ofimperfections furnished than inthere is a

oflease an unfurnished house. To hold that such a iswarranty
in the one and inimplied case not the other would introduce an

distinction not based reason,onarbitrary any apparent practical
and not within the ofcontemplation the to suchparties contracts.

cases, however,A few seem tomay somesupport extent theto.
Marrable,In Smith 5,defendants’ contention. v. 11 M. & W.

Parke, B.,the of sustains the broad inthat alanguage position
house, not,of alease whether furnished or there anis implied

covenant or condition that it is habitable. He andcites relies
268,two cases —Edwards v. &upon M.Etherington, and Col­Ry.

Barrow, 112;lins 1 Moo. & R.v. but in Hart v.subsequently,
68,Windsor, 86,12 cases,M. & W. he thoserepudiates saying”“ we all in law;concur the thatopinion are not and sincethey

that decision have been treated asthey overruled cases. Sutton
52;v. 12 M. & W. Farnsworth,Temple, v. N.8 Scott R.Surplice

307, Marrable,316. In Smith v. Lord said heAbinger required
“no authorities to hold that a man a-who rents furnishedready

does so under thehouse implied condition or itobligation —call
what will—-that the ahouse is in fityou state to be inhab­
ited;” in Sutton v.but he said that Smith Mar­Temple, v.supra,

“a arable was case of contract of a mixed nature —for the let­
a house andof at and one knowsting Brighton, everyfurniture

that the furniture suchupon occasions forms the ofpartgreater
the which thevalue itparty for the house and con­renting gives

. . . Where thetents. has had an ofparty opportunity
apersonally inspecting ready furnished himself or hishouse by

it,on thebefore ofentering occupation theagent perhaps objec-
arise;not but iftion would a aperson take furnishedready

of furnished,itsthe faithhouse upon surely thebeing suitably
anowner is 'under let it in a Inobligation to habitable state.”
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“Parke, B.,ease, said that Smith Marrable resemblesv.the same
in a is ona furnished hotel which hiredthe of roomease ready

that it shall be fit for immediatethe reasonablyunderstanding
In such the is not so much for thecasehabitation. bargain

Windsor,In Hart Smith v.the furniture.” v.house as supra,
that aon the it wasfurther groundMarrable was distinguished

“ a at ahouse for residenceof a furnishedcase ready temporary
Powell, 722,L. T. N.In v. 52Chester S.Rep.watering-place.”

“is an for theit is that that case only authority propositionsaid
seaside,at forthe or tempo-that in furnished apartmentstalcing

is an mustthatthere implied warranty theyoccupation only,rary
n.,Wallace, 7 A. & E. 54fit In Mechelen v.for occupation.”be

defendants, was an that thethere expressthe agreementcited by
in condition for use.was to be a suitable the lessee’shouseleased

isthe broad doctrine that there an cov­impliedIn this country,
it isa furnished house for a term of thatin a lease ofenant years

ahabitable, which Smith v. Marrable has been cited asfor leading
(1 128, T.,&L. & 1 L. s. hasT. Tay.Wood 383),authority

little, denied,sanction. If it not hasif has been itany,received
and limited as not be thismodified to toso far applicablebeen
Gerrish, 89,9 Cush. there a of aIn Dutton v. was leasecase.

warehouse, itwhich was claimed the lessorfurnished impliedly
fit for inBut thewas reasonably occupancy. opinionwarranted

is asIt not described hired or intended for anythe court say,—“
business;for kindor or branch ofparticularanypurpose,specific

that the inand, it known were dealersplaintiffswas drythough
business,use the inwarehouse thatand would probablygoods,

in the written and itnot wouldexpressedthat is agreement;yet
thewithin the of lessees to use the estaterighthave been quite

business,of aor for orbranch manufactoryfor other dwelling-­any
does not come within theIt therefore of casesauthorityhouse.

rooms in a aare let forfurnished parlor,wherein lodging-house
like, afor the inbedroom, the season ofparticularand year,

thatimpliedbe the rooms aremaywhich a warranty properly
forfitted such Smithsuitably particularand rise. v.furnished

5. ButMarrable, 11 M. & W. the of these hascasesauthority
overruled,shaken, if itnot so far as towhollymuch appliesbeen

estate, cases. Sutton v. 12 &the M.subsequentreal by Temple,
also,See,Windsor, 12 M. 68.”52; & W. Franklin v.Hart v.W.

110; 313,Brown, 118 N. Y. Mc Glashan v. 37 Barb.Tallmadge,
; Railroad,315; U. 429­ Edwards 98Railway, 147 S. v.v.Doyle

Doolittle, 464;; v. 3 Duer v.Naumberg Young,Y. 246­ HowardN.
Simons,331; 426;Scott v. 54 N. H.N. Law Chadwick v.44 J.

441,N. 450.Woodward, 13 Cas.Abb.
Marrable, therefore, when under-v. properlyThe of Smithcase

stood, anthat it is a defence to action for rentholds goodsimply
toa let the tenant for aa furnished house at watering-place,of

that ofhis at the date theinspection,without personalfew weeks
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itlease was with vermin asso infested to forrender it impossible
comfort,him itto with reasonable and that he outoccupy moved

a fewafter To thisoccupation. extent it was followed asdays’
Finch-Hatton,an in 2v.Wilson Ex. D. The336. caseauthority

331,Truett,of Potter v. 3 Harr. Del. is based the overruledupon
case of Edwards v. and contains noEtherington, discussionsupra,

authorities, 204,of other while White v. 58 Ga. andMontgomery,
52,Perrett v. 3 Rob. La. are basedDupré, upon statutory pro­

visions.
But result inwhatever the be the of acase lease ofmight

rooms, lessee,examinedfurnished not the anforby immediate
weeks,of a few ortemporary Smith v. Marrableoccupancy days

is annot for the defendants in this case. Theauthority lease which
the defendants from the was afor term ofaccepted plaintiff five

and contained no reference to the foryears, whichpurposes they
to theproposed premises. There is in theoccupy casenothing
that reliedindicating upon ofthey any representation plain-the

tiff in the habitableto condition of the or thatregard premises,
did notthey themselves examine them. Their ofknowledge

their thefor of theiradaptability purposes wasoccupancy presum-
more andaccurate to thanably satisfactory them the plaintiff’s

been, inwould have the absence of an express uponagreement
statement,Itthat also from theappears, brief thatsubject. their

of the hotel covered a thanoccupancy period of more twelve
months, thatwhich shows the condition of the was notpremises
such as to themrender uninhabitable and for hoteluseless pur-

within ofposes, the the cases Ameaning they rely upon.
in this case that is anholding there ofimplied warranty suitable-

ness notwould be only unsupported by but wouldauthority,
make it tonecessary the almost unbroken ofdisregard line cases
which have rule thatestablished the such a covenant becannot

from an realimplied agreement to lease estate. thisIf offinding,
the inintention instances inparties’ some results great hardship

tenant,and loss to the which he haveagainst might protected
contract,provisionshimself in theapt theby alonelegislature

relieve future fromtenants suchmay consequences. v.Phillips
Stevens, 44,238;16 Mass. v.Hallett 3 Johns. 46.Wylie,

The claim that the defendants are not for the ofliable rent the
becausepremises werethey inevitabledestroyed accidentby

becannot sustained. toThey restore the atagreed thepremises
condition,end inof the term as good order and reasonable use

and thereof or inevitable accident as thewearing sameexcepted,
lessor,orare in be put into the and notmay by make or sufferto

waste. thisUnder of the leaseany provision the destruction of
the hotel inevitable accident didby not relieve the defendants

obligationfrom their to the rent. It waspay not thatagreed
ansuch event should amount to a termination of the lease during

.the term. »
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firecontended, furniture was bythat as the destroyedis alsoIt
to it thereturn to plaintiff,from theirrelieved obligationarethey

of furniture to them.value the leasedto him for theor to account
the termsexpressand agreement, bylease the supplementaryThe

latter, as of one Thecontract.partsare to be consideredof the
allwith the furniture thereinthe hotel property,lease covers

lessor, a few articles. The defend-to the exceptingbelonging ”“ thecontract, and deliver the at endpremisesto upquitants’
to andterm, to or the realty per-refer the realty only,of the may

turnsthe plaintiffthesonalty. supplementary agreementBy
value, andof a stated at thefurnitureto the defendantsover

were to turn back thelease the defendants toof theexpiration
ofat the valuation the sameof the same valuefurnitureplaintiff

beNo allowance was to madeothers upon.orappraisers, agreed
beThe to returnedpersonal propertyuse.for bydepreciation

the leased.personalas much as Thepropertyto be worthwas
inis, for inevitablethat the accidentprovisionnatural inference

and tonot theto the merely, personalty.lease related realtythe
from theirthe defendantscan relieve expressNo construction

of the value.stipulatedto return furniturecontract
of the thelease defendantsbyof a surrenderThe allegation

athe ofthe is statement sufficientand its plaintiffacceptance by
But the fact that thefor defendantsto the claim rent.defence

was burned would not abecause the house beleft the premises
of the isattemptedThe surrenderplaintiff’s acceptancedefence.

that,of the brief statement ifpartThis is the onlymaterial.
from theirthe defendants towould relieve agreement payproved,

the rental.agreed
Gase discharged.

Chase, J., not the others concurred.did sit:

Gowing v. Thomas.

contract,not an as anplea allege pleadeddoes that executorywhichA
satisfaction, in satisfactionof the con-originalwas acceptedaccord and

tract, is bad.

Assumpsit, an of aan indorsee indorser promissoryby against
note, F. the TheR. Carter was maker. defendantof which one

that afterin substance theplea), promise(fifth makingpleaded,
indorser, wit, insolvent;etc.,on at Carter became thatto etc.as

if athe defendant he would stockthe plaintiff promised organize
owning Carter’s and wouldfor the of property,company purpose

and forfor that obtain themoney purpose,raise sufficient plain-
take in the he would taketo stock stockcompany,tiff the right


