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It is also contended, that as the furniture was destroyed by fire
they ave relieved from their obligation to return it to the plaintiff,
or to account to him for the value of the furniture leased to them.
The lease and the supplementary agreement, by the express terms
of the latter, are to be considered as parts of one contract. The
lease covers the hotel property, with all the furniture therein
belonging to the lessor, excepting a few articles. The defend-
ants’ contmct to quit and deliver up “the premises” at the end
of the term, may refer to the realty ouly, or to the realty and per-
sonalty. BV the supplementary agreement the plaintiff turns
over to the defendants furniture of a stated value, and at the
expiration of the lease the defendants were to turn back to the
plaintift furniture of the same value at the valuation of the same
appraisers, or others agreed upon. No allowance was to be made
for depreciation by use. The personal property to be returned
was t0 be worth as much as the personal property leased. The
natural inference is, that the provision for inevitable accident in
the lease related to the realty merely, and not to the personalty.
No coustruction can relieve the defendants from their express
contract to return furniture of the stipulated value.

The allegation of a surrender of the lease by the delendants
and its dc(,ept(moe by the plaintiff is the statement of a sufficient
dafence to the ¢laim for rent. But the fact that the defendants
left the premises because the house was burned would not be a
defence. The plaintiff’s acceptance of the attempted surrender is
material. This is the only part of the brief statement that, if
proved, would relieve the defendants from their agreement to pay
the agreed rental.

Case discharged.

Crasg, J., did not sit: the others concurred.

GowiNg v. THOMAS.

A plea which does not allege that an execuory contract, pleaded as an
aceord and satisfaclion, was accepted in satisfaction of the original con-
tract, is bad.

AssumpsrT, by an indorsee against an indorser of a promissory
note, of which oune R. F. Carter was the maker. The defendant
pleaded, in substance (fifth plea), that after making the promise
as indorser, to wit, on ete. at ete., Carter became insolvent; that
the plain®iff promised the defendant if he would organize a stock
company for the purpose of owning Carter’s property, and would
raise money sufficient for that purpose, and obtain for the plain-
tiff the right to take stock in the company, he would take stock
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to the amount of the note in suit and discharge his indebtedness
against Carter and the defendant. The plea alleges performance
on the part of the defendant, “and that in pursuance of said
agreement the plaintiff did then and there relinquish and aban-
don his claim against the defendant.”

The sixth plea avers that the plaintiff promised the defendant,
if he would assist in raising money sufficient to form a stock
company to own Carter’s property and in getting up and organiz-
ing the company, that the plaintiff «would release the defendant
from his supposed promise upon the note, provided said company
was formed. And the defendant says he did assist in raising said -
money and in getting up and organizing said company, and that
said company was formed. Wherefore he prays judgment,” ete.

The plaintiff demurred specially. Demurrer sustained, and the
defendant excepted.

Alexander Dunmett (of Vermont) and Charles 8. Griswold, for
the defendant. ’ :

Smith & Sloane, for the plaintiff.

SmutH, J. The defence pleaded is accord and satisfaction.

. Both pleas show that the new contract pleaded was executory.

The averment is, that if the defendant should perform his prowm-
ise the plaintiff would discharge his claim. The averment in the
fifth plea, “that in pursuance of said agreement, the plaintiff, in
manner and form aforesaid, did then and there relinquish and
abandon his claim against the defendant,” is the statement of the
defendant’s conclusion of law, and not the averment of a fact.
There is no averment in either plea that at the time of the mak-
ing of the new contract the plaintiff accepted the defendant’s
promise in satisfaction of his claim, or the new contract when
executed as a satisfaction of it. If the new promise, or the new
contract, had been accepted in satisfaction of the original claim,
and the defendant had failed to perform, the plaintiff would have
been driven to his action for damages for the breach. But the
original claim never having been satisfied, the plaintiff can main-
tain his present action upon the note. For his breach of the new
contract, if there has been any, the defendant may have his action
for damages. Woodward v. Miles, 24 N. H. 289%; Rochester v.
Whitehouse, 15 N. H. 468; Clark v. Dinsmore, 5 N. H. 186 ; Ran-
lett v. Moore, 21 N. H. 836; Green v. Davis, 44 N. H. T1; Amos-
keag Bank v. Robinson, 44 N, H. 508, 506 ; Kenniston v. Bartlett,
46 N. H. 617 ; Kidder v. Kidder, 58 N. H.561; Cary v. Baneroft,

14 Pick. 815.
Frception overruled.

o

CHASE, J., did not sit: the others conenrred.




