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firecontended, furniture was bythat as the destroyedis alsoIt
to it thereturn to plaintiff,from theirrelieved obligationarethey

of furniture to them.value the leasedto him for theor to account
the termsexpressand agreement, bylease the supplementaryThe

latter, as of one Thecontract.partsare to be consideredof the
allwith the furniture thereinthe hotel property,lease covers

lessor, a few articles. The defend-to the exceptingbelonging ”“ thecontract, and deliver the at endpremisesto upquitants’
to andterm, to or the realty per-refer the realty only,of the may

turnsthe plaintiffthesonalty. supplementary agreementBy
value, andof a stated at thefurnitureto the defendantsover

were to turn back thelease the defendants toof theexpiration
ofat the valuation the sameof the same valuefurnitureplaintiff

beNo allowance was to madeothers upon.orappraisers, agreed
beThe to returnedpersonal propertyuse.for bydepreciation

the leased.personalas much as Thepropertyto be worthwas
inis, for inevitablethat the accidentprovisionnatural inference

and tonot theto the merely, personalty.lease related realtythe
from theirthe defendantscan relieve expressNo construction

of the value.stipulatedto return furniturecontract
of the thelease defendantsbyof a surrenderThe allegation

athe ofthe is statement sufficientand its plaintiffacceptance by
But the fact that thefor defendantsto the claim rent.defence

was burned would not abecause the house beleft the premises
of the isattemptedThe surrenderplaintiff’s acceptancedefence.

that,of the brief statement ifpartThis is the onlymaterial.
from theirthe defendants towould relieve agreement payproved,

the rental.agreed
Gase discharged.

Chase, J., not the others concurred.did sit:

Gowing v. Thomas.

contract,not an as anplea allege pleadeddoes that executorywhichA
satisfaction, in satisfactionof the con-originalwas acceptedaccord and

tract, is bad.

Assumpsit, an of aan indorsee indorser promissoryby against
note, F. the TheR. Carter was maker. defendantof which one

that afterin substance theplea), promise(fifth makingpleaded,
indorser, wit, insolvent;etc.,on at Carter became thatto etc.as

if athe defendant he would stockthe plaintiff promised organize
owning Carter’s and wouldfor the of property,company purpose

and forfor that obtain themoney purpose,raise sufficient plain-
take in the he would taketo stock stockcompany,tiff the right
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suitto amount of the note in andthe hisdischarge indebtedness
andCarter the defendant. The plea performanceagainst alleges

defendant, “and inon of the thatpartthe ofpursuance said
did then andplaintiffthe there and aban-agreement relinquish

don claim thehis defendant.”against
defendant,sixth avers that the theThe plea plaintiff promised

if assist inhe would formmoney sufficient to a stockraising
to and inown Carter’s andcompany property upgetting organiz-

thatthe the “would thecompany, plaintiff releaseing defendant
note,from his the saidpromisesupposed upon provided company

was formed. And defendant he inthe did assistsays saidraising
and in and saidup andmoney company, thatgetting organizing

said was formed. Wherefore hecompany prays etc.judgment,”
sustained,The demurred Demurrer andplaintiff specially. the

excepted.defendant

Griswold,Alexander Dunnett andVermont) Charles S.(of for
the defendant.

Sloane,Smith for the plaintiff.

Smith, J. The defence ispleaded accord and satisfaction.
Both that the newshow contractpleas waspleaded executory.

is,The that if 'the defendantaverment should hisperform prom­
ise the would his claim. The inplaintiff avermentdischarge the
fifth “that in of saidplea, pursuance the inagreement, plaintiff,

aforesaid,manner and form did then and there relinquish and
defendant,”abandon his claim the is the statement ofagainst the

law,defendant’s conclusion of and not the aaverment of fact.
no thatThere is averment in either atplea the time of the mak­

of the contractnew the theplaintiffing accepted defendant’s
claim,in satisfaction of his orpromise the new contract when

as a it. Ifexecuted satisfaction of the new or thepromise," new
contract, had inbeen accepted claim,satisfaction of the original
and the defendant had tofailed perform, plaintiffthe would have
been hisdriven to action for for the breach. Butdamages the

satisfied,claim never been the can main­original plaintiffhaving
tain his action the note. hisupon For breach of thepresent new
contract, if has thethere been defendant have his actionany, may

Miles, 289;24for Woodward v. N. H. Rochester v.damages.
Whitehouse, Dinsmore,468;15 N. H. 136;Clark v. 5 N. H. Ran­

;Moore, Davis, 71;lett v. 21 N. H. 336­ Green v. 44 N. H. Amos­
503,Robinson, 506;Bank v. 44 N. H.keag Bartlett,v.Kenniston

; Kidder,N. 561;46 H. Bancroft,517­ Kidder 53 N. H. v.v. Cary
14 Pick. 315.

overruled.Exception

Chase, J., did not sit: the others concurred.


