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Hickey.v.Hutt a.&

samein for theassumpsitandcounts in casehavingaWhether plaintiff
he pro-on count willbe to elect whichrequiredof action shouldcause

term.at the trialto determinedceed, a of fact beis questionordinarily
fora consideration angoodbemayof written contractThe execution a

relating to the same subject-matter.oral contract
contract, was tothe plaintiffof whichbythe terms aapparentIf it fromis

defendant, understoodthe thatpartiesthatcut haul timber for theand
him,forthe timber cut and hauledthe tothe defendant had haveright

agreementanincluding implied bybe considered asmaythe contract
the right.he has or will procurethe defendant that

ismeasure of damagesthebreach of such an implied agreement,For the
thecost of doingthe and thestipulated pricethe difference between
bework, loss that couldanyfor incidentalcompensationwithtogether

therefrom, andto resultthe as likelyanticipated by partiesreasonably
care; and the ofexpensecould not ordinarythat the avoidplaintiff by

inand teamswork, maintaining workmenand ofnecessary preliminary
beright, may propertheplaintiffidleness the was investigatingwhile

ofsubjects compensation.

In the thethree counts. firstThe containsCase. declaration
November, 1890, tbeofthat on the 17th clayaverplaintiffs

landcut from certainwith tbe todefendant plaiutiffsbargained
mill1,200,000 1,800,000 feet of andtoin from feet logs,Berlin

$3at ofa price perat the Ammonoosuc riverdeliver tbe same
thousand, land to beand warranted tbeand fraudulentlyfalsely

defendant, the tothe plaintiffsthe of inducingproperty thereby
lumber asthesaid land for the ofpurpose removingenter upon

contract; not the of thethat land was landtheir the saidper
defendant, Eaton, who, the 7th of Feb-of and on daybut Wright

it,1891, fromenjoined upon bybad theruary, plaintiffs operating
court, tbe wereorder of the plaintiffs damaged.whereby

and for aTbe second count avers that tbe wereplaintiffs long
time had in ofbeen the business lumbering’,wherebyengaged

inwasmade and that the defendant posses-they profits;gains
lumber, and,insion a saw-mill andof manufacturingengaged

on tbe 17thmill with daydesirous of the■being logs,supplying
November, 1890, and repre-of fraudulently, deceitfullyfalsely,

lawful owner anti posses-sented to tbe that be was tbeplaintiffs
Berlin, and tbe toriglitlands in town badsor of certain tbe of

lumber;them intocut the thereon and converttrees growing
in contractedthat the said representations,plaintiffs, confiding

river,said lands to thewith the to cut and haul fromdefendant
1890-’91, 1,200,000 feet toof fromthe winter seasonduring

thousand; in1,800,000 at of that$3of a pricefeet perlogs
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of those and thisconsequence representations contract the plain-
tiffs of insums and aboutexpended the businessmoney oflarge

and said and entered said lands incutting hauling logs, upon
of said that thepursuance agreement; defendant was not the

lands,lawful owner and of said but thatpossessor andWright
were, who, 1891,Eaton on the 7th of anday orderFebruary, by
court,the hadof the fromplaintiffs land,saidenjoined operating

theirto etc.damage,
count, writ,The third not a of thepart but filedoriginal by

time,of aleave court at as :is followssubsequent
“ In a whereas, heretofore,of for thatthe caseplea on 17ththe

1890, Stark,D.of A. at Cods,November inday said ofcounty
saidthe defendant contracted with the said in theplaintiffs words

and viz.:figures following,
“‘Memorandum of made and this 17thconcludedagreement

1890,November,of and betweenday by Nelson Hutt and C. H.
Wentworth, on the one and E. on thepart, other allpart,Hickey

Stark, Cods,in inlive the of state of Newcounty Hampshire.
The Hutt and C. H.said Nelson Wentworth andpromise agree

out, million,haulto and deliver from one two hundred thousand
to hundred thousand theeighteen winter of 1890coming years

1891,and and to onfurther enter lot 22to number in 11agree
Berlin, lot,of and cut all timber on said as smallrange standing

end,as feet andtwelve six inches at and if nottoplong enough
either,on said lot shall on on to 23lot number 11they go range

or lot 19 innumber 10th cut clean far asasrange, they go
above,to make amount astheup described and landenough to

all the timber in and workmanlike manner on the banks andgood
in the in aAmmonoosuc river and suitable manner forgood put-

in in the for alland timber toting landings spring bedriving,
landed below where lands his timber. furtherWright And agree

teams,to enter on said lots with and suitable well mannedgood
and haulto the amount of atequipped named a reasonablelogs
time, season,to andcommence thelog threelogging during price

thousand,dollars and the said E.per andHickey promises agrees
to the above named andpay theprice accept when arelogs they

follows,andlanded to be made as topayments and perpay forty
cent, as fast as the work on and the balance whengoes they get

indone the and further to furnish itsspring, oragrees money
to six horses or asequivalent oxen said Hutt &buy Wentworth

elect, said horses or oxen tomay are remain the ofproperty
E. Wentworth,until for Hutt & saidHickey paid by Hutt &
Wentworth to the price for the teams atagree pay paid settle-
ment, and allwe a scaler,to have andgood competentagree

bescaler to upon the scale to beby parties, andagreed straight
sound board measure.’

“And the thataver the defendant inplaintiffs consideration of
contract,the aforesaid the thatpromised plaintiffs he was law-
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lots, andsaid and liad lawfulofpossessed good rightfully
same,all timber or on the andto cut theauthority growing being
aforesaid,haul from said land to Aimnonoosuc riverto it off the

in of said that theconsiderationand further promised agreement
ofsaid for thein landupon purposeplaintiffs entering cutting

andshould have the undisturbed posses-and quietlogshauling
of 1890 andof lots the whole seasonsion said loggingduring

1891, said could be theperformedand until contract fully by
to its terms and specifications.plaintiffs according

“ defendant, his said waspromise,Yet the wholly neglecting
lots, and notthe said hadnot ofpossessedlawfully good right

the on the andand lawful to cut timber sameauthority growing
river, thehaul it and did not maintainto the Annnonoosuc plain-

and of said lotstiffs in undisturbed saidpossessionquiet during
1891, until said contract could boof 1890 and orseasonlogging

But, on Free-the theperformed contrary,fully by plaintiffs.
a in11.Eaton billmont H. and equitybroughtWright George

and 7ththe on the ofdefendant and plaintiffs, daytheagainst
1891, the courtobtained an order from supreme enjoin-February,

saidthe from and thehaulinging plaintiffs cutting, removing,
in ofother or performanceand from actdoing any thinglogs,

contract, andtheir said the lostplaintiffs gainswhereby great
dollars, andwit, and the roadscampsto four thousandprofits,

hired,had and thehad and the men who beenwhich been built
horses, sleds,oxen, and tools andchains and uten-camps logging

enablesaid to thembysils which had been the plaintiffsbought
contract,said ofand to their wereperformproperly successfully

no and were tocompelledbenefit to the theplaintiffs, plaintiffs
in and thedivers sums of aboutexpend money boarding,large

men, oxen, horses,and said and andof pay-victualling, lodging
men,said all of became of no benefit to theto whichwagesing

sum ofand to as the fivetheirplaintiffs, they say,damage,
thousand dollars.”

a the defendantAt trial was before(whichthe begun jury)
countthat the elect which wouldplaintiffs theyrequested upon

inwere andthat the first two counts casemaintainingproceed,
last in the toplaintiffsthe a count The court orderedassumpsit.

elect, order,and, the elected to proceedto uponexcepting they
thethe third It in that before writtencount. evidenceappeared

in therecontract the third count was executed were con-set up
defendant relative to aversations between the and theplaintiffs

timber, inthis and that the con-contract for andcutting hauling
said to the aplaintiffsthe defendant he intendedversations give

dollar awhich could one thousand feet.contract makeupon they
evidence; out,this ruledThe defendant to was andobjected —it

the plaintiffs excepted.
to show that when the written contractThe offeredplaintiffs
the land which could bewas made there on certain camps,were
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in contract,used them out the andconveniently by thatcarrying
them,likeor others were to the successfulthey, necessaiy perform-

defendant,same;the that theance of as a of thepart considera-
contract,saidtion for to the plaintiffs free use of allgave these

but thewhen enteredplaintiff's thecamps, upon premises they
same,and Eaton infound possession of the andWright were

to construct new at ;compelled camps considerable expense —and
this failure on the ofclaimed thepart defendant tothey provide

aswith one of thethem causes ofcamps To this evi-damage.
and,the defendantdence to theobjected, subject plaintiffs’ excep-

tion, it was excluded.
trial itIn the course of the thatappeared much evidence was

whichto offered of the was inbe andcompetency dispute, the
consent,taken from thecase was for thejury by ofpurpose

decision of law made,the the term on the andobtaining rulings
hereinafter stated.on the points

to show thatThe offerplaintiffs to thesubsequent written con-
anthe astract defendant inducement topromised, the toplaintiffs

contract,land toenter the the toperform be at theupon expense
inandof new consideration of saidcamps, contract thebuilding

said land andentered constructedplaintiffs upon under ancamps,
Eaton,andwith Wright who were thearrangement occupying

andold which Eaton towere onecamps, by Wright ofpay .half
half;and the otherthe theexpense plaintiffs claim tothey—and

halfone of the ofexpensesrecover new whichcamps,building
incurred.they actually

thatoffer to show whenThe the written contractplaintiffs was
inwas ofpossessionexecuted the defendant the land as cotenant

Eaton; thatsaid and he informedwith the thatWright plaintiffs
contract,land andhe had a to the tooperate make the andright

that he would save themassured them harmless from the inter-
thatference of other theparties; plaintiffs relied hisupon rep-

resentations, contract,and in thereof executed theconsequence
December;and the on 8th ofpremisesentered the thatupon day

on the 17th of December were notified inday they writing by
that wereand Eaton cotenants withWright they the defendant

land, and thatof the to the ofthey objected moreanycutting
made;untilsaid land couldlegal partitionon be thatlogs they

defendant,file a forpetition partitionto the andproposed against
land;their further the that inuponforbade con-anyoperating

this notice theof ceased from theirplaintiffssequence operations
counsel;until had time to consult claim the lossthey they—and

men,of and the their withpaidtime thetogether expenseswages
• teams,and their asof them one of the elements of.keeping
damage.

that,to show on theoffer 7th ofThe plaintiffs day February
at Wrightan the suit of and Eaton wasinjunctionfollowing,

them them from furtherserved restraining operationsupon upon
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incontinue the lumbertothat were obligedtheythe premises;
losses,tract, meet with very largeor wouldtheyon somebusiness

thatandand men employed, theyhad teams purchasedas they
their teams or theof dischargedisposenot advantageously•could

into athat entered contracttheyof theseason year;at thatmen
land,tract ofon anotherto operate& TwitchellBlanchardwith

thousand;$2.80 thatrate of perat theand haul logsand to cut
was the best& Twitchellwith Blanchard theythis contract

and that their loss wouldthethat of year,at seasonobtaincould
it than to cease business for theit andmake operatetolessbe

&with Blanchard Twitchellthat the contractentirely;season
contract, inthat someand lostthey money per-anot payingwas

iflost hadwould have notit, than theybut less theyforming
it.made

that the contract which madeto show theyofferThe plaintiffs
land was andtheto operate advantageous,defendantthewith

dollara of one on each thou-have made profitcouldthat they
season, and thatthe winterduringand hauled theycutfeetsand

1,800,000 feet, theand hauled amountlargestcuthavecould
season, if had notthe beenthe contract theyin during■allowed

that had cut and hauled aboutthe theyby injunction;prevented
served;700,000 wasat the time the injunction theyfeet —and

could onthe which have made thetheyprofitsto recoverclaim
defendant, if it had been asperformedwith the theycontract

it for the and also the sumbut injunction,have performedcould
of the contractlost in whichunprofitableconsequencewhich they

& Twitchell.Blanchardwithmadethey
inof theof the service favorprocesstime injunctionFrom the

of theEaton to the commencement plaintiffs’andof Wright
& Twitchell contract twelvethe Blanchardunder daysoperation

the werewhich time theirduring plaintiffs maintainingelapsed,
land, andtheir teams theirfeedingon boardingthe Hickeycamps

for a claim tomen, recoverwere looking job; theywhile they —and
men,their andof teams andexpenses maintainingthe necessary

this period.wages paid, during
contract toof the relative furnishingIn the performance

oxen,to horses or the defendantits buyor equivalentmoney
which hadsome oxen he butpurchased,to the plaintiffsoffered

inthem as withto theaccept compliancerefusedthe plaintiffs
contract, offered old andthat the oxen were worth-on the ground

to this ofrefused theperform part agree-The defendantless.
in of which theconsequence plaintiffsin otherment way,any

oxen atmoney to purchaseto hire considerableobligedwere
anclaim as element ofwhich theyexpense, damage.additional

to all evidence to show that hetendingThe defendant objects
intitle to the lands andin question, rep-was claimingpossession

and had good rightlawful owner tothat he was theresenting
contract, and would save the plaintiffs harmlessmake the written
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from interruption, that toany do so wouldclaiming be to vary,
or the written contractenlarge, modify between the parties; and

all theto evidence about camps, orsupplies, otherfurnishing
made at or before the executionagreements of the written con-

tract, on the same ground.
After the of lawquestions raised the settled,case areby either

a trialelectmayparty by jury.

Goss, for theDaley plaintiffs.$•

Jordan andDrew Bingham forBingham, the defendant.$ f

Carpenter, firstJ. The two counts deceit;are case for the
is Thethird assumpsit. question whether counts for distinct

and for which lawseparate redresswrongs, by must be insought
forms ofdifferent be inproceeding, may joined action,the same is

Powell, 216,2Hallocknot raised. v. Cai. 217. The com­injury
inof each of the three counts isplained the same.substantially

the defendant’s want of andIt is failure to theprocure title
andhe contracted thatrepresentedwhich had inhe the timber

haul,to cut andwhich the plaintiffs agreed werewhereby they
from their Forprevented performing agreement. the redress aof

a at lawdeclarationsingle may contain inwrong properly counts
action,forms of anddifferent be withmay a injoined bill equity.

Whitcher, 110;60 N. H.v. Gilmore,v. 59 N. H.Rutherford Metcalf
than of417. More one method procedure bemay necessary

afford a a full andto plaintiff adequate Brooks How­remedy. v.
389;ison, 382, Lord,v.63 N. H. Tasker N.64 H. 279. A plain­

tiff an ofhave election remedies somay inconsistent that he
to make histo be election atrequired or before theought begin­

trial, aof the or of such nature that withoutning toprejudice
the defendant bethey pursuedmay v.together. Clough Hosford,

231; Warren,6 N. H. Whitaker v. 60 N. 20;H. v. Fel­Clough
343;133,lows, 134; Perkins,v.63 N. H. Merrill 59 N. H. Elsher­

469;N. H. Peasleev. 60 v.Hughes, 63 N. H. 220.Dudley, Irre­
of the conveniencespective thatpleadings, may onerequire only

of be first tried.several Bemis v.questions 62 N. H. 511.Morey,
all can beWhether the issues andjoined justly triedconveniently

a ofis fact toquestion be attogether ordinarily determined the
Weston,63 N.trial H.term. Owenv. 599. It was not error in

law to to elect ontherequire plaintiffs which count wouldthey
proceed.

third count is founded notThe on the written contract forthset
it,in anbut on oral of which that contract isagreement alleged

substance,consideration. Itto be the in that thealleges, defend-
ant, in consideration that the atplaintiffs his had enteredrequest

contract,into writtenthe them that he hadpromised the toright
cut and take the timber from the lots inspecified, fact he—that
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that were preventedhad nor whereby theyneither procured right,
contract, and dam­written were otherwisethefrom performing

is, thatof the theplaintiffs’ complaintnified. The gravamen
of his oral thempreventedbreachbydefendant the agreement

awritten contract. The execution of con­theirfrom performing
a consideration for abe verbaltract in may good agree­writing

v.to the same subject-matter. Morgan Griffith,ment relating
Duke,70; Q.L. R. 10 B.v. 174.L. R. 6 Exch. Angell

in advance whetherIt is to determine particularnot advisable
“as, that at the time when the written con-for example,testimony,

informed thatthe defendant the heplaintiffstract was executed
contract,land and to make the writtena thehad to operateright

from the ofthem harmless interference otherand would save par-
ties,” evidence of the declaredis or is not competent agreement

this and other similar onof thequestionsA decisionupon.
mislead the canfacts beparties. Theyreported mightmeagre

in the first instance at the trial ofmore satisfactorilydetermined
andcause, in of the circumstances then developed,the view the

Such an asof the witnesses. thatexact agreementlanguage
set for the ofupbe thepurposedeclared upon evadingmight

of the before and at thepartiesrule of that timelaw negotiations
are in it.a contractof written mergedmaking

the terms of the written contract thatIt from theis apparent
wasit relates understood both topartiesto which bebytimber

defendant, or at that he hadof the least thethe torightproperty
aIt contract for andand it iscut carry away. cutting hauling

totimber, work,its sale. To enable the do theplaintiffsnot for
land and the essential,to the cut timber wasthe enter uponright

and the defendant toimplication agreedthis them.byright give
on the contract to itsThe declareplaintiffs accordingmight legal

toeffect, be the defendant’s want of andthe breachalleging neg-
Bent, 448;to cut. French v. 43 N. H.thelect to procure right

458,Railroad, H. 493-495.36 N. The cause ofSmith v. action
as that which havetheythus is the same undertaken tostated set

count, andin third be without encoun-may supportedforth the
count, andto that evidence offeredwhich to sus-tering objections

it,tain are exposed.
netis the value of theThe of written con­measure damages

the andtract,- between the coststipulated pricedifference of—the
forwith compensationthe incidentalanywork, togetherdoing —

the asanticipated partiesloss that could be reasonably by likely
ofor breach contract. v.Noyesto result from the deceit Blodg­

Bent, 448, 450;43 N. H.502; v.ett, 58 N. H. French Chartier
478, 480;Marshall, Masterton v. Hill 61;56 N. H. 7v. Brooklyn,
etc., Co., 205;Wheeler, 101 N. Y. FoxMfg.v. v. Hard­Wakeman

etc.,516, 522; Railroad Co. Howard,v.Philadelphia,7 Cush.ing,
344; 312,307, 304,49King, Vt. 313.13 v. IfMoreyHow. the

toward thehad done performance ofplaintiffs nothing looking
29VOL. LXVII.
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contract,the its thenet value have been extent of theirwould
loss. andThe of work done to beexpense preliminary necessary
done before andthe could be commenced wouldcutting hauling

abe or a total loss as and acut hauledpartial they partaccording
or none of the timber. The cost of the maintenance of workmen
and in forteams idleness such time as was reasonably necessary
to theirenable the to consult counsel noti­plaintiffs upon being
fied to and a aftercease for reasonable time weretheycutting,

desist, ato loss for arebe which entitled tocompelled may they
recover. can recover for no loss of this character whichThey by

502;58 N.care could avoid. v. H.ordinary Noyes Blodgett,they
Drew, 616; Anderson,64 N. H. Dillon 43 N. Y.v. v.Rafferty

231, 237. Other to are not consid­questions relating damages
arise, andered. At the trial some of them not othersmay may

inbe a differentpresented shape.
Case discharged.

J.,Blodgett, did not sit: the others concurred.

v.Tibbetts Sartwell.

sale,the ofan to determine under aappraisal price goodsAt contract of
other,to therightneither has a exclude and a soparty party excluded

the contract withoutrescind amay forfeiting depositmade to insure an
of theacceptance appraisal.

Replevin, in$400of bank bills. Facts found a referee.by
sell,to and Mrs.The plaintiff to theagreed George agreed buy,

hotel, at ain the tofurniture be fixedplaintiff’s price Garlandby
$200 in& Parker. each bankplaced bills inThey the hands

Parker, the andof with that ifunderstanding eitheragreement
refuse to the Parker,should of Garlandaccept appraisal &party

$200 him or herthen the shoulddeposited by become the property
other. The wife and Mrs.of the plaintiff’s accompaniedGeorge

in work,while were theirtheythe appraisers engaged the former
out the and the latterto to see whatpoint property, she was buy-

Mrs. stated toing. theOccasionally appraisers herGeorge view
of articles ofthe value theof theproperty. second ofDuring day

work,and while thethe were atappraisers theappraisal, plaintiff,
harsh and orderedin Mrs.peremptory out oflanguage', theGeorge

room, and insisted that she should take no further in thepart
she declined toThereupon withproceed theappraisal. appraisal,

went home. further was doneand theNothing andby appraisers,
neverthe was At theappraisal completed. ofrequest the plain-

Parker, home,tiff, before he left for $400thedeposited with the


