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room,in Mrs. from theGeorgeTbe plaintiff, orderingdefendant.
theas andto be understooddid not intend rescinding agreement,
that intended tonot to hehave understoodshe reasonably ought

it.rescind

the plaintiff.and P. forDrew Jordan Will Buckley,

Sloan, forSmith the defendant.

of Mrs.Carpenter, It not found that theJ. is conduct
in the fur­her from the room whichexclusionGeorge justified

thatwas The could have bothniture appraised. parties agreed
wasor neither of them should be when thepresent appraisal

agreementBut an cannot inferred that either shouldmade. be
an determination of thehave exclusive to be at thepresentright

value, in andof which werethey equally adverselyquestion
Philbrick, 23 H. 288.Hook v. N. The plaintiff,interested. by

theMrs. from appraisal,preventing George attendingwrongfully
theher the she to contract.exercised rescindrightgave

the, $W0.Judgment defendant forfor
All concurred.

Adm’r,Parsons, Parsons, Ex’x.v.

S., 191, toremedyc. s. a a creditor of the27)The statute giving(P.
his claimwithinof a who has not theperson prosecutedestate deceased

law, to a innot intended to case which thelimited wasby applytime
as insolvent.estate is settled

Equity,in administrator of Hezekiah Parsons’sBill theby
will,the executrix of Parsons’sestate George allegingagainst

Hezekiah, thatto estate wasthat was indebtedGeorge George’s
-insolvent, that the demand wasadministered as plaintiff’s pre-

disallowed, thatto and the plaintiff ap-sented the commissioner
and due of the but acci-notice appeal,pealed seasonably gave

court, andenter it at the term offailed to proper pray-dentally
The afor amount due. defendant filedfor theing judgment

demurrer, sustained, andwas the plaintiff excepted.which

Parsons,James I. for the plaintiff.

Johnson,P. for the defendant.Thomas

Chase, 27, 191, S.,c.s. P.This suit is based whichJ. upon
“ a claim thethat Whenever one has estateanyprovides against
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which, has not been within theperson prosecutedof a deceased
law, court, at a trialhe to themay supremelimited by applytime

facts;all ifterm, forth the and the court shallpetitionby setting
it, and thatthat and thethe justice equity requirebe of opinion

with in notis not culpableclaimant chargeable neglect bringing
law, himtime limitedwithin the by they mayhis suit give judg-

him;due to but the shall notfor the amountment judgment
or made before the ofcompromisesaffect any payments beginning

raises the whether theThe demurrer questionthe proceedings.”
should„that this section to claimsintended applylegislature

in sectionadministered the'insolvent course. Theestatesagainst
7,1872, c. s. andin 1872 was copied(Laws 2),was first enacted

Laws, 1861,the Massachusetts statute. Mass.fromsubstantially
1863, c. the174; 235. When laws of MassachusettsLawsc.

1881, 2in of 1861and revised section of the actwere compiled
debts, etc.,to the of ofin the chapter paymentputwas relating

estates, athe section providingimmediatelysolvent following
estates,such and isof actions expresslylimitation against

one of the to the bar createdto as exceptionsreferred containing
S., 9,136,c. 10. At ofMass. P. ss. the timethat section.by

inthe act of 1861 there were theof provisionsthe passage
of commissioners tostatutes for the appointmentMassachusetts

andclaims insolvent estates forand allow againstexamine
decisions, similar in force in thisto thosefrom theirappeals

S.,99, 8, 9, 10;S., 2, 3, 4,c. ss. Mass. P.Mass. G.state.
13,12,9, 11,2, 3, There was also the pro-137, ss. followingc.

“ whose claim is disallowed the commis-: bypersonvision Any
who, than his tofor other cause own .omitssioner, and neglect,

hishis as before provided,appeal may, uponorclaim prosecute
into the court holden anytherefor supreme judicialpetition

and an in mannerallowed to claim prosecute appealbecounty,
as if it thataforesaid, such terms the court imposes, appearsupon

claim;examination of his but no sucha furtherrequiresjustice
withinsustained unless twoprosecutedbe yearswillpetition

and within four afterof the commissionersreturn yearsafter the
S., 68, 13;s.bond.” Mass. R. c.the administrationdate ofthe

S.,99, 13; 137,S., P. c. s. 16. Itc. s. Mass.G.Mass.
1861 inthat the act of was limited its applica-is apparent

The fact that the Newsolvent estates.claimstion to against
anfrom it is of inten-was evidencecopiedstatuteHampshire

nature.its to claims of the sameapplicationto confinetion
Hartnett, 450;3 Commonwealth v.v. GrayCommonwealth

261;Mass. Pratt v. American Bell132 TelephoneTaylor,
Mills,225, 227; 150Mass. v. Mechanics'141 RyallsCompany,

Massachusetts,state, inas the tribunal beforeIn this190.Mass.
and thea solvent estate be prosecuted,mayclaimswhom against

therefor, those for thediffer from prosecu-essentiallyprocedure
an estatean ofinsolvent estate. Creditorsof claimstion against
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administrator,claims to thetheiras solvent presentadministered
them the same tribunalbeforeareif not paid, prosecuteand they

as wouldthey againstprocedure substantiallythe sameand by
S., 191. suit shallc. But “No bedeceased, P.ifthe living.

offor cause actionadministrator anyanmaintained against
next-deceased, it within three yearsisunless beguntheagainst

ofadministration the timeexclusiveofafter the original grant
in casesexcepthave been suspended,such administration may

the of thein his hands forestate paymenthas retainedwhere he
and cases for sections sixprovided byof theorderclaim by judge,

191,S., 4.P. c. s. Sectionthis 27chapter.”ofand twenty-seven
under A tribu-specialto is the one consideration.referredhere

andfor examination allowance of claimsthe againstnal is created
estate, oneof or more commissionersan consistinginsolvent

All claims the deceasedcourt.the probate againstappointed by
must toof administrator the com-the be presentedthose.except

in first no otherthe instance: tribunalformissioners adjudication
must within sixof them. be or ninepresentedhas Theyjurisdiction
commission, barred,of or willdate the bemonths from the they

time, itcourt the which do notunless the probate enlarges may
orIf the creditor other interested ispartyto two years.exceed

decision,the commissioners’ he to the su-may appealbyaggrieved
after the ofwithin thedays acceptancecourt thirty report.preme

S., 192,cc.for this time. P.is no 198.provisionThere enlarging
havean estate which might“All demands been pre-against

so presented,the commissioner and were not and allsented to
and andso not allowedpresented upondemands rejected appeal,

S., 193, Parsons,s.P. c. 18. Parsons v.be forever barred.”shall
section,ante, is in as296. No made this isexception there inp.

forthe one the bar of claims solventagainst estates.providing
the intent had been from its casesexceptIf to operation falling

191,the (c. 27),within the terms of section under consideration s.
was reason for thethere thanexceptiongreater expressly noting

itwas for in the section for thethere limitationnoting providing
191, 4),claims solvent s. since thisof estates section is(c.against

in the same the section thenot withchapter containing exception
case, in ain the other but is chapter (193)as subsequent relating

a different from commissioners).to The omis-(appealssubject
is,of a to circumstances,sion reference an under theexception

an that thereevidence of intent should be none.weighty
ifThe that claimant theprovidessection the proves requisite

for Nofacts he shall the of hishave amount claim.judgment
limitation is thatthe use made theput bo ofupon may judgment,

it shall notthat affect orexcept compromisespayments previously
made. of tovirtue the the creditor is atBy libertyjudgment

oftake estate that has not usedthe beenany property previously
in or without reference to thepayments compromises,making
claims of other This iscreditors. inconsistent-with the scheme
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which, aof is feature of the lawequality distinguishing relating
to settlement of insolvent athe estates. When creditor of such

commissioners,an recoversestate from theupon appealjudgment
is not entitled to an execution for ofhe the collection his judg-

ment, but the amount of it is certified to the court andprobate
S.,substituted for the amount allowed commissioners.by the P.

193, 13. isc. s. The same true if the claim is ref-adjusted by
(s. to15).erees This course is taken secure an distributionequal
assets the aof the creditors. The absence of similar provi-among

in the section on whichsion the relies tends to show-thatplaintiff
the did not intend the section toshould claimsapplylegislature

insolvent A allestates. consideration of the evidenceagainst
intention,thatleads to the conclusion was nothere the enact-by•section,this toment of from the thedepart policy requiring

estates,of forsettlement insolvent which has been in forcespeedy
1815,Laws, 219, 2, Laws,;at least a hundred ss. 3ed.years. p.

p. S.,1830, 364, 15; 181,7; S., 163, 16;s. R. s.ed. e. e.G. s.
200,L., 16; S., 193,e. t. P. e. 18.G. s.

overruled.Exception

Carpenter, J., did not sit: the others concurred.

Memorandum.

appointed justiceMr. Moore was anRobert Wallace associate of the court
1893,15,April place Allen, resigned,in of Mr. Justice and took his seat theon

15,May 1893, trialbench at the term then held at Concord.

Eaton, Adm’r, v. Boston & Maine Railroad.

oneEvidence that is careful in onusually and oif steam andgetting street
cars no inhas to show that he was nottendency fromnegligent stepping
a moving train.

Case, the administrator A. inMaryof Eaton forby injuries
train,from the indefendants’ her death. Ver-alighting resulting

dict for the defendants. The tookdeceased over thepassage
Seabrook,defendants’ railroad at for a little fiveHampton after

1,o’clock on the afternoon of 1892.December The evidence
tended show that the darkto was and trainThemisty.night

o’clock,at Seabrook at half fivearrived station about andpast
itbefore the name of station wasstopped the called the con-by

ductor in the car in which the deceased was She was seenriding.
in the car train and it tobefore the after hadjust comestopped;


