
424 v.HACKETT HACKETT. [Rockingham,

a.,&v. Trs.Hackett Hackett

jof an toagreement real estate inSpecific performance convey devised
trust be when the the inmay enforced will trustee hisgives authority
discretion ato make such and theconveyance, itselfagreement appears

theto be a exercise ofjudicious discretion conferred.

Equity,Bill in for thespecific performance. Facts found by
court. William H. Y. inHackett devised real estate Gilmanton

Belmont, brother,and and the debt due him from his Charles A.
sons, trust,Hackett, to his intwo to be used as they might judge

children,for the of his andbest benefit brother his wife and with
“ sell,to allow him to or to aauthority feeoccupy, convey simple

sons,children,”to him or his as his the of the tes-objectknowing
tator, from time to time would bestmight promote the com-judge

children; same,fort of his andbrother his wife and or to rent the
and from time to time the income asappropriate they might judge

subserve thewould best of trust. Thethe devise was madeobject
to thatthe condition Charles A. andHackett his childrensubject

an of dollars to J.pay annuity twenty-five sisterMary Leighton,
testator,the life,of the term of her natural realthe estateduring

and debt from A.Charles with the theofbeing paymentcharged
annuity.

the testator executed the codicil:Subsequently Asfollowing
it that Hackett,is now most likely my nephew, Joseph Allen will

farm,remain at home and the old Hackett I this codi-upon make
cil to will for the ofmy so the trustpurpose uponmodifying

I Belmont,which have real estate in Gilmanton or thatgiven my
after the death of brother and hismy Charles wife all said real

in Hackett,estate shall be held trust for the of said J.benefit A.
and if sons or the survivor of itmy them shall deem best so

do,to I do authorize them to all inhereby interestmyconvey
estate,realsaid to the life estate saidof brothersubject my

wife,Charles and his J.to said A. inHackett fee forever.”simple
Robert C. Pierce was as anSubsequently named additional

9, 1878;trustee. testator Hackett,The died William H.August
trustees,of the 24, 1891; Hackett,one died September A.Joseph

1889;the testator’s died in and the andnephew, wife other chil-
of Charles deceased,dren A. Hackett allhave no linealleaving

descendants.
24, 1892, defendants,September the Frank W. Hackett and

trustees,Pierce, entered into a written undersurviving agreement
Hackett,seal the Eliza A.with sister of the andplaintiff, testator

A., children,of andwithCharles her and with Mrs. andLeighton
“Hackett,Charles A. for the the farmof atpurpose applying

toBelmont the andsupport comfort of Charles A. Hackett for
life,”the of hisremainder natural thewhereby (1) plaintiff,

A.,Eliza to andprovide furnish for her brother aagreed comfort-
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life, to furnish samehis and her children thehome forable agreed
mother; A. Hackettof their Charlesafter the death (2) agreed

as a full and completethe transfer hereinafter statedto accept
kind heirs of theof whatever theuponof the obligationdischarge

into uniteto andto his support,testator contribute agreed giving
heirs;to A. and her thein Eliza (3)a title the premisesjoint

to from theof the title herthe transferplaintiff uponagreed,
$ 107.78,trustees, them onto the sum of expended bythempay

the settle-to farm and the ofaccount of the title the adjustment
; allto the trustees fromMrs. releasement (4) Leighton agreed

farm,the and toaccount of onon her annuity chargedobligation
thereof; the trustees to con-in the indeed release (5) agreedjoin

in oneand her consideration ofthe farm to the heirsplaintiffvey
Afterto A. Hackett.and the Charlessupportdollar of agreement

over theirthe trusteesthe was appended signa-signed,agreement
“ thedeed to be a of interestthe The quitclaimtures following:

H. Y.of the of Hackett.”estate W.
intothe enteredplaintiffof thethe execution agreement,Upon

farm, and has be-of the expendedthe and occupationpossession
inin its andhundred dollarstwo three managementtween and

the and of Charleshas care supporttaxes and and assumedrepairs,
ofof interestA and thequitclaimA. Hackett. deed of release

the was and sub-H. Y. in farm preparedthe estate of W. Hackett
them, a releaseto to executedmitted the trustees be by containing

trustees orclaim the uponJ. of againstby Mary anyLeighton
thereon, and executedof herthe land reasonby annuity charged

19, defendants declined to execute1892. Theher Octoberby
deed, bill tothis enforce specificthe and the plaintiff brought

of theperformance agreement.

and theJ. Galvin forPage,Massachusetts)Albert Brackett (of
plaintiff.

Hackett, for the defendants.Prink Batchelder and Prank W.
is to the farm. The men-quitclaim1. The conveyagreement

in Y.addendum of interest of estate of W. H.tioned the is the the
Hackett, of the trustees. The codicilnot the interest held by

think itin to shouldrevoked the the trusteespower convey, they
Hackett, children,best, Thisto or his in fee simple.A.Charles.

aIn its is conferred poweronce never returned.power placegone,
of is alto-powersto in fee to J. A. Each theseHackett.convey

intended towith the testator’s trustees. Hediscretionarygether
itCircumstances renderthe future. justprovide against might

estate, after it hadand that the testator’s heirs theproper enjoy
a his andfulfilled its as home for brother nephew.purpose

It that his shouldseems clear the testator meant nephew enjoy
A. andthe same in the land that Charles wife wereestateexactly

have, viz., If, however,to a the trustees shouldlife estate.
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think atbest time to theterminate trust created inany behalf of
Hackett,J. A. were to sothey doempowered by toconveying

him a title in fee The ofdeath the son hissimple. before father
notdid to the estateoperate bytheretoforeenlarge Charlesenjoyed

A. Hackett. Hence thewhen trustees into anentered agreement
“ “farm,”to the or to toconvey plaintiffthe thequitclaim estate” same,of H. Y.W. Hackett in the were ex-they inadvertently

their anSuch willceeding powers. not-com-agreement equity
them to out.pel carry

2. But isthe theplaintiff deed to be asays simply quitclaim;
and if farm,the trustees cannot the leastcan at beconvey they

tomade their interest asquitclaim It is atrustees. sufficient
to that Mrs. has beenreply say obtained toLeighton’s signature

no such as that now theconveyance plaintiff. Thebysuggested
bill was to the trustees ato execute deedbrought compel pur-

to the fee to theporting carry plaintiff.
3. If the contract is one the defendants can call on the court

enforce, itto does'not isfollow that the en-specifically plaintiff
titled to the same Pckstein v. 64 N. H.remedy. 248.Downing,

is,One to sustain such aimportant requisite bill that the mutual
enforcement the inof contract be Adamspracticable..specie

80. The the fact thatEq. bill Charles A. Hackettemphasizes is
infirm, and threatened with Inblindness. order to useaged, the

benefit, however,farm for his it is no means that theby necessary
trustees the fee to the or that Mrs. sur-convey plaintiff, Leighton
render her to the The and her childrenannuity. plaintiffright

to for said-“provide the Charles and furnish him a comfort-agree
able home for his life.”

anTo for and blind man isprovide to take personalnearlyaged
ofcare him. aTo furnish comfortable home is to undertake to do

that for which there is standardno of measurement. ascertainTo
from to whether the isday care administered andday duly the

tendered,comforts of is a ahome that ofprocedure court equity
well todecline enter Themay upon. contract resembles the en-

339, 358,in Marble Co.v. 10passed upon Wall.gagement Ripley,
“ continuous, skill,where the labor,wereduties personalinvolving

said,and andcultivated Mr. Justice Thejudgment,” Strong —“
court cannot the asuperintend execution of such It isdecree.

See, also,quite impracticable.” Port ClintonRailroad v. Rail-Co.
road, 544;13 Beavers, ;483,Ohio St. Ilcerd v. 106 Ind. 486 G-rim-

Carlton, 189; Bucket,93 370,mer Cal. 22Wrightv. v. G-rat. 377.

Smith, J. Did the codicil revoke the the trusteespower given
in the will to orsell the land to it to Charles A. Hackett ?convey
The of the testator inpurpose the codicil towas toprefer Joseph

children,the other as the child for whom the farm should be held
in trust after the estates,termination of the two life in case he
should be then and this waspreference founded onsurviving;
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at home the farm withuponremainthat be wouldtbe probability
isof nature the child expectedIn the coursehis ordinaryparents.

and testator undoubtedly contemplatedhis theto parents,survive
This fromand mother. also appearshis fatherJoseph’s surviving

to him to theira subjectthe conveyanceprovision authorizing
itaware that was possi-was of courseThe testatorlife estates.

them; it thatand is notsurvive probableble notJoseph might
not, a deviseintended, in should defeasiblecase hetestatorthe

If it was intendedthe life estates.of twothe terminationupon
intoto sell or to Charlesconvey givento revoke the power

dis-made some otherwill, would havewe should heexpectthe
of histhe of before thatJosephland deathof the uponposition

of tberevocationexpress authorityIn the absence of anyparents.
sell, to thethink testator did not intend revoke powerto thewe

will.to the in thetrusteesgiven
sell,then, authorized totrustees, to wereThe authorityhaving

discretion, the of the benefici-for comforttheir oruse judgment
Charles, toto toto a third person, conveyto sellary, whether

farm, it to others andto the or to rent appro-allow him occupy
to sell includeshis use. Authority authoritythe income topriate

dead, it is tono possibleto childrenThe longerconvey. being
in discretion in themthe vestedThe trusteesto them.convey

towith the con-plaintiffinto ahave entered written agreement
furnishher, of her tointhe farm to consideration agreementvey

his life. Her four childrenCharles a comfortable home during
in survive her.to case Charles shallheragree perform agreement

a ofas full satisfactionfor histhe transfer supportHe accepts
will, to unite with the defendantslxis and is readyclaims under the

to the Mrs.in farm plaintiff. Leightonthe of theconveyance
all on accountfromis to the trustees obligationready discharge
in Thein the deed release thereof.of her and to joinannuity,

amounttrustees the expended byoffers to to theplaintiff pay
ofto the farm and theaccount the titlethem on of($107.78)

It that allthus partiesof the settlement. appearingadjustment
title,of the discretionthe transferassent tointerested proposed

is notin into theexercised the defendants entering stipulationby
faith, of there isto for want of whichreviewopen except good

itto into it. That wasno had the enterpowerTheysuggestion.
trust,a of the cestuiwise to make for the support quearrangement

them,invested seemsand a exercise of the discretionjudicious
clear, It has receivedis to the contrary.and nothere suggestion

noand there isassent of and of Mrs. sug-the Charles Leighton,
fraud or mistake.ofgestion

had the towhich the defendants powerThe contract onebeing
make, to havein thethe vested defendantsdiscretion appearing

exercised, toand the plaintiff standingbeen readyjudiciously
its theentered performance,it and uponperform alreadyhaving

should befor specific performance granted.prayer
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The difference between the of the defendants in theagreement
“ farm,”of the contract to the andbody convey agreementtheir

in the toaddendum quitclaim “the interest of the of Y*estate W. H.
Hackett,” is fanciful thanmore Thereal. interest of the estate
of inthe farm wastestator the the farm itself at the time of his-
decease.

claim ofThe want of in the ismutuality not wellremedy
taken. No reason occurs to us the defendantswhy could not.
maintain a bill to the acompel plaintiff to deed andaccept per-
form the contract.

contract isThe not to it anthe that isopen objection engage-
ment .which a court of will not enforce it isequity because
“ continuous, skill, labor, andpersonal cultivatedinvolving judg-
ment.” notThe trustees are the will with thecharged by duty
of for orthe comfort cestuisupport of the trust.providing que

A adecree for to the to have and holdconveyance plaintiff to
in fee, to and with all the secured to-subject rightscharged

the home,Charles by for a alsoprovisions subjecttestamentar}*-
to Mrs. lien for her will answerLeighton’s annuity, every objec-
tion made the defendants.by

Decree the plaintiff.for

Clark, J., did sit:not the others concurred.

Seabrook v. Fowler.

The 26,act of June andlegislative confirming establishing1822. the west-
“Seabrook,erly lands,line of allboundary and that the non-enacting

resident,resident as well as and the waters thereoflying to theeasterly
sea, shall to the of thebelong town Seabrook for ofpurpose taxation and

and tojurisdiction, all other andlegal constitutional interests and pur-
whatever,”poses did not transfer to thethe town title to suchlegal lands

and water.

Trespass, Seabrook,to a of inbeachpiece boundedsandy
line,the statesoutherly ocean,theby Atlantic north-easterly by

river,erly andby Hampton marshes on thewesterly by bordering
Blackwater river. Facts found the court. The is aby following

of the title:synopsis plaintiffs’
8,1. The charter of the Council of datedPlymouth, November

1620. For an charter,of this ofabridgment Paperssee Prov.
H., 1,N. rol. 4.p.

2. The theof Council of to thegrant MassachusettsPlymouth
19, 1627-8,datedBay March a ofColony, which beportion may

1,found in Prov. rol. 18.Papers, p.


