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nother horse. wereorblasted, Theyherupon uponthrown
cause ofoccurred. The soleit when the blastofwithin sight

sound of blast.was the thethe accident
in season-notofwas givingIf the negligencesurveyor guilty

alaw affords herthe theof blast to plaintiff,theable notice
But a townhim.in an actionif thereby, againstinjuredremedy,
athe ofto a traveller injured by negligence highwayis not liable
Keene,52v.in a Hardyrepairing highway.surveyor engaged

624.370; 62 N.H. Thev.H. Newport, highwayN. Wakefield
arestatute.to is created Theyof towns travellers byliability
thewhich renderfrom defectsforliable only injuries resulting

unsuitable.highway
a factis is ofnot defective questiona is orWhether highway

of terms of the statutetheBut the constructionfor the jury.
Manchester, N. H.76, 461)s. for court. v.S., Rayc. is the(P.

Haverhill, is noN. H. There59, 60; compe­Johnson 35 74.v.
in the whichof defect highwayin this casetent evidence any

not forA town is liable damageplaintiff’scaused the injuries.
Concord, 78,N. H.v. 59(Edgerlyits fire departmentdone by

C., a62 H. nor to travellerS. N. for8), injuriesand cases cited
Manchester, 46 nor59),N. H.in v.street (Raytheby coasting

aremoval ofthe flag-staff.for occasioned by negligentinjury
areN. H. 624. As the facts reported62v. Newport,Wakefield
thea within the ofsufficient of defect meaningnot evidence

statute, the must beorder
denied.Petition

Blodgett, J., did not sit: others concurred.the

ManufacturingGaysville Firev. MutualCo. Phœnix
Insurance Co.

itin beprocuringA insurance that broker shallprovision policy anyan
not the is neces-the of the insured and of insurers notdeemed agent

in thethe whether such broker was factconclusivesarily upon question
toof the insurers receive theagent premium.
a of a pre-The insurers’ of forfeiture of a for non-paymentwaiver policy

mium he toinferred from conduct inconsistent with a purposemay
insist thereon.

Assumpsit, a insurancefire issued a Newupon policy by
in Vermont.Hampshire uponcompany property

Poster,Albin for theMartin and L.William plaintiffs.

Streeter, Chase, Morrill, Stevens,S.Walker Luther Leach ¿f*
Parsons,and Frank N thefor defendants.
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Blodgett, TheJ. plaintiffs’ was obtainedpolicy for them by
Francisco, an insurance and Rutland-, Yermont,broker atagent

Jackman,defendants’the at inthrough general Concordagent,
this state. The material of in this suitsubjects arisecontroversy

others,conditions,twoupon contained in theamong policy:
First, is issued this“.This Association andpolicy by accepted by

condition,the insured thisupon that ‘if the on this-premium
... is not topolicy this withinpaid Association thirty days

the of void,from date the it andpolicy,’ becomes null and this
”;Association is relieved all and,under the sameliabilityfrom

“second, If broker or other than theany assured haveperson pro-
■thiscured lie shall be deemed to ofpolicy, be the theagent

assured, and not of inthese companies, transactionany relating
is,to the insurance.” The defence that the at the time ofpolicy

fire inthe was void ofconsequence of the fore-non-performance
ascondition to while the contention theofgoing payment; plain-

is,tiffs that the asevidence is for the consid-reported competent
eration of a not the ofonly upon the waiver ofjury, question

condition,the but also the ofupon of thequestion payment pre-
mium within the time limited. The heardcase was the trialby
court upon the between the that allagreement parties evidence
offered the should be admitted to the defend-by plaintiffs subject
ants’ and that ofexception, upon the conclusion their evidence

court forma,the should order a nonsuit to thesubjectpro opinion
term,of the law to the defendants allsaving tolegal objections

the evidence the andintroduced theby plaintiffs; nowquestion
is, whether there was any competent evidence which theupon
defendants could be found abyproperly chargeable jury.

For present the materialpurposes, circumstances attending
the• transactions between the parties summarizedmaybe briefly

$60,000,as follows: The carried an insurance ofplaintiffs some
forand had been accustomed obtain itmany years to through

Francisco, who track of theirkept policies,expiring renewing
them from time to time as theexpired, premi-they charging
ums to the and afrom time to time themplaintiffs, sending
statement of account which would remittance whichthey jDayby

account,he would credit to their in accordance with the general
or custom between insurance and the insured. Inusage agents
1888, Jackman, ofdesirous risks for theJuly, being obtaining

defendants, letter,to aseirt Francisco circular addressed to
“ Brokers,” business,and his and himAgents soliciting offering

cent, —^risks,15 all toper upon accepted premiumscommission
be the tenth of each month ofdate thepaid by following policy.

letter, Francisco,In of the of thisreceipt under dateconsequence
27,of wrote Jackman for insurance on theAugust plaintiffs’to.

month,to some the inclosedproperty replace nextearlyexpiring
letter,a of the and in “Ihissurvey preferproperty, saying
brokers,”the rather than whichsurplus directplacing through
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understood, andliim themade defendants’as lie agentexpression,
Jackman replied Augusthim to an commission.entitled agent’s

the and thea of value of the29, propertyfor statementcalling
it, theofand another copyof insurance upon inclosingamount

infor-1, furnished theFranciscocircular. Septemberforegoing
aFranciscoand later Jackman sent totwo daysmation sought,

as of$6,000for on the plaintiffs’ property, countersignedpolicy
8, on the defendants’the to FranciscopremiumSeptember charged

commission,books, and sentamount of hishim with thecredited
transmittedand Franciscohim a bill immediatelyaccordingly;
of the pre-a recital of thethe which contained paymentpolicy,

Octo-ofmium, to without statement account.the plaintiffs any
a statement10, and sent to the plaintiffsmade upber Francisco

them, him asentand ten laterwith theyof his account days
two inofin which he received before the hourcheck payment,

22, mailedthat drew andof and before hourthe afternoon October
thefor the less commis-his to Jackman premiumcheckpersonal

on thatinsured was firesion. totally destroyed byThe property
asawat 2:45 m. On the Jackmanp.day, following morning

and, it, Fran-a wroteof in afternotice the fire newspaper, seeing
forthat the had its terms become void non-paymentcisco policy by

Fran-and for its return. ofreceiptof the askedpremium, Upon
him,it Franciscoto andcisco’s check Jackman returned thereupon

aud, hisin Jackman uponsent the amount tomoney express,by
it, it in hands of theto has since remained thedeclination receive

defend-The has been on thecancelledexpress policycompany.
books, fire theants’ but whether before or after of theknowledge

evidence was conflicting.
In and their attendant circumstances therethese transactions

inawas which would warrantevidencecompetent finding-­jury
to be theirthat Francisco was understood the defendantsby

and trans­of and thefor the the collectiondeliveryagent policy
condition of themission of the thepremium, notwithstanding

it the ofthat the shall be deemed agentpolicy person procuring
isinsured, for It cannot over­the this not conclusive.stipulation

(Newark Sammons,v. 110or the facts Fire Ins. Co.come change
545, Ins.,Ward,166,Ill. Ins. Co. 90 Ill.Fire v. MayLycoming

ed., it fraud2d s. will be to work outnor permitted (North135),
518);British, etc., 108 andIns. Co. Ind. wheneverv. Crutchfield,

untrue, should insistit is shown to no underwriterreputablebe
Hoover,Co. v.it as a Lebanon Mutual Insurancedefence.upon

it is113 Pa. St. 591. And held that when the personaccordingly
had, is withwhom the are and who intrustedthrough negotiations

delivered, broker,is a receivethe to he notbepolicy may only
the he not itthe and bind doescompany, paypremium though

them, aover to condition of the policy providesnotwithstanding
that asthe the shall be theperson policy agentobtaining regarded

insured,of that he even athe but waivemay forfeitingprovision



460 v.FORTIER MOORE. [Merrimack,

the in the is notcase before apremium paidpolicy specified day.
Ward, ;Co.Fire Ins. v. Marcus v. St. Louis FireLycoming supra­

Co., Co.,625;Ins. Y.68 N. Dilleber v. Knickerbocker Ins. 76Life
567;N. Co., 460;Y. Sheldon v. Atlantic Fire Ins. 26 N. Y. May

Ins., 135,ss. 136.
But of ofquestion and to theindependent any agency, giving

defendants,condition the claimed for iteffect the theby same
warrant aevidence which would in thatjury Franciscofinding

was the fordefendants’ the ofdelivery the and thepolicyagent
and of the■collection transmission also warrantpremium would

defendants,inthem that the their authorizedfinding by duly
Jackman, had Francisco’s individual credit as aacceptedagent

of the which wouldpremium, be to its actualpayment equivalent
the thisas between to suit. Conn.parties White v. Firepayment

Co., 330; Co.,Ins. Elkins120 Mass. Firev. Ins. 113Susquehanna
386, 394; Co.,Pa. St. v. NorthLong British Ins. 137 Pa. St. 335.

“ It a inis rule that isthe debtorEngland broker for thegeneral
premium, and his so is a asof itpayment between thebeing

2and the underwriter.” Phil. Ins.insured 554.
—this,And conditionthe as to not abeyond payment being

■condition to the continuance of the aprecedent but condi-policy
tion the non-performance of which asubsequent only, incurmay

not, circumstances,forfeiture or to ofaccording are opinion—we
that, Francisco,aside from waiver (derivedthereby isany evidence
from the of the severalrelations theparties, transactions between

business,them, the course of the admission of the that thepolicy
had been before itspremium topaid the failure recall itdelivery,

■or itsto exact or notice of untilforfeiture ofgive after knowledge
fire,the tothe clerk’s astestimony the time the cancellation was

books,made on the defendants’ etc.) which would warrant a
thatthe the defendantsfinding by jury themselves intentionally

forfeiture, and thatwaived the for them now to insist itsupon
enforcement is a fraud.attemptto.

Nonsuit set aside: case discharged.

Cabpenteb Chase, JJ.,and did not sit: the others concurred.

v.Fortier &Moore a.

declaration, Laws,A 139,under c. s. 33,Gen. that the defendantalleging
soldunlawfully spirituous to one wholiquor was made intoxicated

thereby, and while so wife,intoxicated killed plaintiff’sthe who was
“on thedependent for herplaintiff support, thewhereby plaintiff per-

home,lost the ofmanently his said wife and thesociety comforts of a
Suffered, suffer,and has and will for the of his wifealways saidsociety


