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last one or two thousand years had so exhausted the rescurces
of the common. law that it could no longer produce the simple
remedies needed for the maintenance of such an ordinary preroga-
tive as the public right of reasonable use of connected highways.”
In Moses v. Julian, 45 N. H. 52, 59, it was held that when a will
could not be proved in the probate court because it was written
by the judge of probate, it could be proved in this court, where
such decrees could be made as justice might require. The estate
could be settled here because it must be settled somewhere, and
no other forum is provided. The effect of that decision is, that
when there is judicial work to be done, and no court of limited
and special jurisdiction is authorized to do it, the duty of afford-
ing relief is imposed upon the court of general jurisdiction. This
rule was applied in Boody v. Watson, 64 N. H. 162, 187, 188, and
is well settled in the jurisprudence of this state. In the absence
of a court of special and limited jurisdiction authorized to ad-
minister a particular law requiring judicial action, legal rights
are maintained by the court of general jurisdiction performing its
ordinary duty of rendering judgment and issuing process in cases
in which there is no other judicial mode of administering the law.
The right of these parties and the public to bave the union sta-
tion at Manchester located in the proper place is a legal right,
the enforcement of which is not prevented by the circumstance
that the remedial power is not conferred upon a tribunal of special
and limited jurisdiction. It is a right which can be judicially de-
termined at the trial term upon a petition or bill in equity seeking
such relief. The procedure will be such as is considered most
appropriate for the work to be done. Walker v. Walker, 63 N. H.

321.
Case discharged.

CHASE and WALLACE, JJ., did not sit: the others concurred.
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70 7 A brakeman of three years’ continuous service in the same place, with
_knowledge of the tracks and crossings, their use, and the mode of doing
business, must be held to have assumed the risks that were obvious and
incident to his employment in the existing condition of things, as the
business was conducted and the tracks and crossings located and used.

Casg, for negligently causing the death of Ebenezer Bancroft
while in the defendants’ employ. Verdict for the plaintiff.
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CLARK, J. TFebruary 4, 1891, Bancroft received injuries which
caused his death six days afterward, while riding on a switching
engine of the defendants’, which came in collision with a baker’s
cart at the Walnut-street crossing in Nashua. He was about his
ordinary work at the time. The defendants had no gate or flag-
man at the crossing, and freight cars were commonly kept stand-
ing, and at the time of the accident were standing, on a side track
in such position as to hide the engine from the view of persons in
the street and approaching the crossing from the west. This was
the negligence complained of.

Bancroft was in the defendants’ service as a brakeman and car-
coupler, and had been for three years a member of the gang oper-
ating the switcher, consisting of an engineer, fireman, conductor,
and two other brakemen. In this employment he had occasion to
pass over the Walnut-street crossing ten or twelve times daily,
and assisted in putting freight cars on and taking them from the
side track nearly every day. He was a good workman, and kept
track of the cars to be handled, and knew just where they stood.
The side track was a storage place for freight cars not in use, or
waiting to be unloaded, and had been used for that purpose dur-
ing the time Bancroft had been in the defendants’ emnploy, and
there had never been a flagman or gate at the crossing. There
were steps on the front and rear of the switching engine on which
the men were in the habit of standing when riding. They were
not required to ride there, but were at liberty to ride in the cab
or on the steps, as they chose. At the time the accident occurred,
Bancroft was riding on the step in front of the engine, and received
his injuries in the collision with the baker’s cart. The defendants
moved for a nonsuit and for a verdict on the ground that Ban-
croft, with full knowledge of the situation and danger, assumed
the risk of riding in front of the engine.

It is apparent that Bancroft was familiar with the location and
situation of the crossing, the side track and freight cars upon it,
and the extent to which the view was obstructed by them. Dur-
ing three years of continuous service he had passed over the
crossing several times daily, and had been accustomed to assist
almost daily in putting cars upon the side track and taking them
from it. It is to be assumed that he knew the situation of the
freight cars at the time of the accident, from the fact that it
appears that his attention to his work and his observation were
sucl that he could at any time tell the location of the freight
cars on the tracks and their distance from the crossing. There
had been no change in the situation at the crossing. There was
nothing to mislead, or to conceal the danger, or to increase the
ordinary risk of passing over it. He knew there was no gate or
flagman there to warn travellers. He knew the extent to which
the freight cars on the side track obstructed the view from the
highway. e knew of the exposure to collision with teams and
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carriages at the crossing. He knew the place where he was rid-
ing, in front of the engine, was dangerous in the event of a col-
lision, and he knew that he was not required to be there, but could
ride in the cab or behind it if he chose to do so. He knew as much
about the danger as any one could know, and needed no warning
or caution to avoid it. The risk to which he was exposed was
apparent. It was the ordinary hazard incident to his employment
as the business was conducted when he entered the defendants’
service, and as it had always since been conducted. The exposure
to danger had not been increased by any change in the use of the
side track, or by any circumstances unknown to him, and his three
years’ experience in the service had made him familiar with the
risks incident to it.

A servant or employé assumes the obvious risks incident to
his employment. In engaging and continuing in the defendants’
service for three years, with knowledge of the mode of doing the
business, the situation of the side track and crossing, the use of
the side track for storing cars, the obstruction to the view of
travellers, and the lack of a gate or flagman at the crossing, Ban-
croft must be held to have assumed the risks that were obvious
and incident to his employment in the existing condition of
things, as the business was conducted with the tracks and crossing
located and used as they were. Fifield v. Railroad, 42 N. H.
226, 2405 Foss v. Baker, 62 N. H. 247, 251 ; Hanley v. Railroad,
62 N. H. 274; Nash v. Nashua Iron § Steel Co., 62 N. H. 406,
488; Coombs v. Railroad, 156 Mass. 200, 202; Lewis v. Railroad,
158 Mass. T3; Boyle v. Railroad, 161 Mass. 102; Lothrop v. Rail-
road, 160 Mass. 428, 425; Tuttle v. Railway, 122 U. S. 189, 194.

The question is not whether the hazard and danger of the
employment might have been lessened by adopting some other
mode of doing the work at the crossing; it is whether the de-
fendants are responsible for injuries due to a risk which Bancroft
assumed in his contract of service. The case is as if Bancroft by
special agreement had assumed the obvious risks incident to his
employment under the condition of things existing. Having done
s0, his administratrix cannot now say that it might have been less
hazardous under different circumstances.

As it is plain that Bancroft’s injuries were due to obvious risks
connected with his employment which he must be held to have
understood and assumed, the action cannot be maintained.

Judgment for the defendants.

CARPENTER, J., did not sit: the others concurred.




