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The question is, whether goods kept for sale by the plain-
tiffs, which they purchased and did not manufacture, are exempt
from taxation under the vote of the city. This raises the inquiry
whether cities have the power to exempt from taxation any
property not employed in some kind of manufacturing. The stat-
ute provides that “ Towns may by vote exempt from taxation,
for a term not exceeding ten years, any establishment therein or
proposed to be erected or put in operation therein, and the capital
used in operating the same, for the manufacture of fabrics of
cotton, wool, wood, iron, or any other material; and such vote
shall be a contract binding for the term specified thersin.”
G. L., ¢. 53, s. 10.

“The title of the original act (Laws 1860, c¢. 2861) was, ‘An
act to encourage manufactures.” The general purpose of the law
was, to increase employments, means of support and profit, home
markets, business, and population by the extension of manu-
facturing industry, upon which the general prosperity of the
state is so largely dependent.” Opinion of the Justices, 58 N. H.
623. The language of the statute, authorizing exemption from tax-
ation of “any establishment” and *the capital used in operating
the same, for the manufacture of fabrics of cotton, wool, wood,
iron, or any other material,” limits the power of exemption from
taxation to establishments and capital used in the manufacture of
fabrics of some kind. This construction gives full effect to every
word of the statute, and makes manufacturing the test of exemp-
tion. A statutory exemption from taxation is strictly construed.
It will never be extended in scope or duration beyond what the
language of the statute clearly requires. Souhegan Factory v.
MeQonihe, T N. H. 809; Phillips Exeter Academy v. Bxeter, 58
N. H. 306; Boody v. Watson, 63 N. H. 320.

It is immaterial whether the vote was broad enough to cover
the plaintiffs’ stock in trade, because the city had no power to
exempt from taxation any property not engaged in manufactures.

Petrtion dismessed.

CLARK, J., did not sit: the others concurred.

HowARD #. BRITTON & a.

A grant of “a certain spring of water with the land under the same,” and
of the right of entering upon the land of the grantor for constructing
an aqueduct from the spring to land of the grantee, gives the grantee
a fee in the spring and an easement in the soil for comstructing and
maintaining the aqueduect.

No length of time of mere non-user will operate to impair or defeat an

easement acquired by deed.
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The use of land by its owner will not destroy an easement therein which
was created by deed, unless such use is adverse to the enjoyment of the
easement and is continued for the length of time necessary for the crea-
tion of a prescriptive right.

TrusrAss, qu. cl. Facts found by a referee. September 27,
1859, Joshua N. Newton conveyed to Jonah F. Bent a spring of
water in Winchester, with the right of constructing and maintain-
ing an aqueduct in his land to the land and dwelling-house of
Beut, a distance of about sixty rods. Bent constructed the aque-
duet, and obtained thereby a supply of water for houschold pur-
poses until the destruction of his house by fire in 1865. The water
was shut off soon after the five, and no use has since been made
of the aqueduct. Bent mortgaged the lot on which his dwelling
stood to one Dickinson in 1874. The mortgage was foreclosed
in September, 1879. In October, 1879, Dickinson conveyed the
Bent place to the plaintiff. No mention was made of the spring
in the mortgage or deed.

Bent’s administrator, by deed dated April 3, 1889, quitclaimed
to the defendants all the right and interest Bent had to the spring
at the time of his decease. Later, in 1889, the alleged trespass
to the spring was committed.

Don H. Woodward, for the plaintiff. The spring passed to
Dickinson, and from Dickinson to the plaintiff, as appurtenant
to the prewises conveyed, without being specially mentioned.
Hollenbeck v. MeDonald, 112 Mass. 247, 250; Oliver v. Dickinson,
100 Mass. 114 ; Pettingill v. Porter, 8 Allen 1; Kent v. Wadte,
10 Pick. 188 ; Barker v. Clark, 4 N. H. 380. There was no aban-
donment of the spring by non-user. There was no act to indicate
an abandonment. The several conveyances, the last one in 1879,
conveyed the spring. The pipes and spring were not disturbed
antil 1889, when the plaintiff at once forbade the trespass.

Batehelder § Faulkner, for the defendants. No use was made
of the spring after 1865; consequently, no use of it was being
made at the date of the mortgage from Bent to Dickinson, nor
had any been made for nine years prior to that time. The water
was shut off at the spring soon after the fire, and for twenty-four
years and until 1889 no water ran in the pipe, and no attempt
was made to use it. The fact that the dwelling-house has not
been rebuilt shows that the water from the spring, sixty rods
distant, was not essential to the use and enjoyment of the prop-
erty conveyed by the mortgage.

The spring not being mentioned in the mortgage or deed, and
the water not being in use, nor its use necessary to the full enjoy-
ment of the premises at the time of the grants, the right to use
the water would not pass as appurtenant to the premises. See
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remarks of Bell, J., in Dunklee v. Railroad, 24 N. H. 489, 495, —
to the same effect is Winnipiseogee, ete., Company v. Perley, 46
N. H. 83, 102;—see, also, Philbrick v. FEwing, 97T Mass. 188—
185; Decorah Woolen Mill v. Greer, 49 Towa 490 ; Manning v.
Smith, 6 Conn. 289; Adams v. Conover, 22 Hun 424,

‘When Dickinson took his mortgage, and when he conveyed to
the plaintiff, there was no occasion to use the water on the prem-
ises because they had been devoted to another use; and the fact
whether there was or was not a right to so use the water formed
no part of the consideration in either transaction, and was no in-
ducement to either of the parties to enter therein. Dickinson
never attempted to avail himself of the right, and did not attempt
to sell it to the plaintiff ; the plaintiff did not bargain for the right,
nor did he buy the land for any purpose for which the water would
be necessary or useful, as is shown by his continuing for ten years
to use it for agricultural purposes, as it had been used for the pre-
ceding fourteen years. He cannot after the lapse of twenty years,
by changing his purpose, revive an abandoned right, or make that
appurtenant which for that time has not been connected with the
property or considered as appurtenant. Gayetty v. Bethune, 14
Mass. 49, 56. .

Whether the water was shut out of the pipe by Bent or by the
then owner of the defendants’ premises does not appear. If by
Bent, it was an act showing an intention to abandon; if by the
latter, it was an adverse act which has been acquiesced in for over
twenty years, and constitutes an abandonment. Non-user for a
less period than twenty years, accompanied by acts showing am
intention to abandon a right, is sufficient to constitute abanden-
ment. Upon this branch of the case we claim an abandonment,
both on the ground of twenty years” non-user, and on the ground
that the plugging of the pipe, and the different use to which, dur-
ing all that time, Bent, Dickinson, and the plaintiff put the prem-
ises, are acts indicating an intention to abandon any right which
may have formerly existed.

SmrTH, J. Newton, in 1359, conveyed by deed to Bent and his
heirs and assigns ‘““a certain spring of water with the land under
the same,” and the right of entering upon the land of the grantor
for the purpose of constructing and maintaining an aqueduct for
conducting water from the spring to Bent’s dwelling-house. The
legal construction of the deed is, that Bent thus acquired a title
in fee to the spring, and an easement in the soil for constructing
the aqueduct and keeping it in repair. It is possible that this is
not what the parties intended, and that, upon a bill in equity for
the reformation of the deed, 'it may appear that they intended
and understood an easement instead of a fee in the spring.

In 1889, Sabin, administrator of the estate of Bent, quitclaimed
to the defendants all the xight and interest Bent had in the spring
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at the time of his decease. Whether Bent’s estate was settled in
the solvent or imsolvent course, and whether the administrator
sold with or without license, may be material facts with regard to
which there is no finding by the referee.

In the mortgage from Bent to Dickinson, and in the deed from
Dickinson to the plaintiff, no mention was made of the spring or
of the aqueduct easement, nor was any mention made of *appur-
tenances ” in the granting part of either. If an aqueduct ease-
ment became appurtenant to the premises mortgaged and after-
wards couveyed, it passed with the grant of the plaintiff’s land.
Spaulding v. Abbot, 55 N. H. 428 ; Kent v. Waite, 10 Pick. 138,
But land cannot be appurtenant to land : the mortgagor’s interest
in the spring was not an easement, but the fee : and the rule is, that
upon a conveyance of land there is no implied creation and grant
of an easement in the grantor’s adjoining land. Mullin v. Eaton,
Hillsborough, December, 1889,

The defendants contend that whatever easement Bent and his
successors in title had in the soil of Newton has been extinguished
by twenty years’ non-user. A distinction is made in the books
between easements acquired by deed and those acquired by pre-
scription. As to the former, the well settled doctrine is, that “no
length of time of mere non-user will operate to impair or defeat
the right. Nothing short of a use by the owner of the premises
over which it was granted, which is adverse to the enjoyment by
the owner thereof, for the space of time long enough to create a
prescriptive vight, will destroy the right granted.” Wash. Hase.
(ed. 1863) 551; Ang. Wat. (Tth ed.), ss. 240-2562; 3 Kent Com.
448 ; White v. Crawford, 10 Mass. 188 ; Arnold v. Stevens, 24 Pick.
1063 Owen v. Field, 102 Mass. 90, 114 ; Smyles v. Hastings, 22
N. Y. 217, 224; Butz v. Ihrie, 1 Rawle 218, 222; Townsend v.
MeDonald, 12 N. Y. 381; Farrar v. Cooper, 34 Me. 394, 400;
Bddy v. Chace, 140 Mass. 471,

In this case the plaintiff’s eascment, if he has one, was acquired
by deed. A mere non-user of the casement without proof of ad-
verse enjoyment by the owner of the land is not sufficient ovi-
dence of an abandonment of the right. There is no such evidence
in this case. The water was stopped from flowing through the
aqueduct after the fire in 1865, and has remained stopped to the
present time. But it does not appear that Newton or his succes-
sors in title stopped it or performed other acts of adverse enjoy-
ment prior to the trespass complained of, committed in 1889. The
presumption is just as great, if not greater, that Bent stopped it
to prevent waste or damage, as that the other party stopped it for
the purpose of bringing about an extinguishment of the casement
twenty years later.  And the finding of the veferee, that to the
time of the alleged trespass neither the plaintiff nor his grantor
had been disturbed in the use of the water since the deed of 1859,
is conclusive that there has been no adverse interference with the
aqueduct.




|

67 488
69 645

]

488 LOW v. CHRISTIAN SOCIETY. [Grafton,

The plaintiff may amend his declaration at the trial term by
filing a bill in equity (Metecalf v. Gilmore, 59 N. H. 417, 482) for
a reformation of Newton’s and Dickinson’s deeds and Bent’s mort-
gage, and the bill may be tried at the earliest convenience of the
parties. The facts not found may be material in the suit at law.

There is no legal difficulty in the plaintiff’s heirs’ (the plaintiff
having deceased) having all the conveyances reformed and their
rights established according to the intent of the parties. That
may require his administrator, heirs, devisees, or all, to be made
parties to the bill. It is unnecessary to decide whether it may be
inferred, from the facts that appear in the case, that the intent was
to mortgage and convey the spring, for trial of a reformatory bill
will bring out all the facts and enable the trial judge to do equity.

All concurred.

Low & a. v. INDEPENDENT CHRISTIAN SOCIETY.

In an action of assumpsit which involves matters of acecount too numerous
and complicated to be intelligently investigated and adjusted by a jury,
the parties have no constitutional right to a jury trial.

The propriety of a reference on this ground is a question of fact for the
trial term.

AsSUMPSIT, on a contract for the building of a church. The
plaintiffs’ specification contained seven items, of which one was
for a balance of $1,761.15 due on the contract. The plea was the
general issue, with a brief statement alleging part payment, and
specifying twenty-five items of recoupment, amounting to $1,174.
The court referred the action, and the plaintiffs excepted.

Smith & Sloane, for the plaintiffs.
Bingham, Mitchell § Batchellor, for the defendants.

Crase, J. The specifications show that several matters of
account are included in the action. If they are so numerous and
complicated that they cannot be intelligently investigated and
adjusted in a jury trial, the parties are not entitled to such a trial,
and the case may be referred without their consent. Sargent v.
Putnam, 58 N. H. 182; Davis v. Dyer, 62 N. H. 281. Whether
they are so is a question of fact that was decided in the affirma-
tive at the trial term. The order of reference necessarily involved
a decision of this question. It is not subject to review here.
Dole v. Pike, 64 N. H. 22.

Case discharged.

CARPENTER, J., did not sit: the others concurred.




