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is,Tlie whether forquestion kept sale thegoods by plain-
tiffs, didwhich and notpurchased manufacture,they are exempt
from taxation under the vote of the This raises thecity. inquiry

thewhether cities have topower fromexempt taxation any
not in kindsome ofproperty employed The stat-manufacturing.

ute that “Towns taxation,voteprovides may fromby exempt
a term tenfor not exceeding years, establishment therein orany

to or in therein,be erectedproposed put operation and the capital
same,in forused the the ofmanufacture fabrics ofoperating

cotton, wool, wood, iron, or material;other andany such vote
ashall be contract for the termbinding specified therein.”

53,L., e. s. 10.G.
1860,title of the act was,“The c.(Lawsoriginal ‘An2361)

act to manufactures.’ The of the lawencourage general purpose
was, to increase means ofemployments, andsupport homeprofit,

business,markets, and population the extension manu­by of
which theuponindustry, general offacturing theprosperity

is so Justices,state dependent.” of thelargely Opinion 58 N. EL
statute,623. The of the from tax­language exemptionauthorizing

“ “of andation establishment” the used inany capital operating
same, for the manufacture of cotton,the fabrics of wool, wood,

material,”iron, or other limits theany ofpower fromexemption
to andtaxation establishments incapital used the manufacture of

kind. Thisfabrics of some construction full effect togives every
statute,word of the and makes the test ofmanufacturing exemp­

tion. A from taxationstatutory exemption is construed.strictly
It will innever be extended orscope duration what thebeyond

of the statute clearly requires.language Souhegan v.Factory
McConihe, 309;N. H.7 ExeterPhillips Exeter,v.Academy 58

306; Watson,63 N.N. H. H. 320.Boody v.
is theIt immaterial whether vote was broad to coverenough

trade,inthe stock because theplaintiffs’ hadcity no topower
from taxation not inexempt propertyany manufactures.engaged

Petition dismissed.

Clark, J., did not sit: the others concurred.

v.Howard Britton & a.

“^ of a certain of watergrant spring with the land same,”under the and
the ofof theright enteringupon land of the grantor for constructing

froman the toaqueduct spring land of the grantee,gives the grantee
a fee in the and anspring easementin the soil for andconstructing

themaintaining aqueduct.
of time ofNo merelength non-userwill operate to impair or defeat an

deed.byeasementacquired
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an thereinwill not easement whichdestroyits ownerof land byuseThe
deed, theis adverse to the ofenjoymentunless such usebycreatedwas

forfor of time the crea-length necessarytheand continuediseasement
right.of a prescriptivetion

found,Trespass, 27,aFacts referee. Septembercl. byqu.
aJonah F. Bent ofto1859, N. Newton springJoshua conveyed

and maintain-Winchester, with the ofin constructingrightwater
land ofin his land the andto dwelling-housean aqueducting

Bent theabout rods. constructedBent, aque-a distance of sixty
householda of forduct, pur-watertherebyand obtained supply

of house in 1865. The waterthe his firebyuntil destructionposes
beenfire,the and no use has since madeaftershut off soonwas

histhe lot on whichBentthe dwellingof aqueduct. mortgaged
in The w'as foreclosedDickinson 1874.to one mortgagestood

1879,October,In Dickinson the1879. conveyedin September,
of theNo mention was madeto the plaintiff. springBent place

or deed.in the mortgage
1889,administrator, 3,dated Aprildeedby quitclaimedBent’s
had toall the and interest Bent thedefendantsto the right spring

Later, 1889,inhis decease. the alleged trespassat time ofthe
committed.to the wasspring

Woodward, for The topassedDon II the plaintiff. spring
Dickinson, the as appurtenantand from Dickinson to plaintiff,

without mentioned.speciallyto the premises conveyed, being
McDonald, 247, 250; Dickinson,112v. Mass. Oliverv.Hollenbeck

114; Porter, 1; Waite,v. 8 Allen Kent v.1.00 Mass. Pettingill
Olark,138; H. 380.v. 4 N. There was no aban-10 Pick. Barker

There no act toof non-user. was indicatedonment the byspring
1879,last one inan The several theconveyances,abandonment.

The and notthe were disturbedpipesconveyed spring. spring
1889, at forbade theuntil when the onceplaintiff trespass.

Paulkner, for No usethe defendants. was madeBatchelder
1865; use of itthe after no wasof spring consequently, being

Dickinson,at the tothe date of from Bent normade mortgage
for nine to that time.liad been made The waterany years prior

fire, and foroff at the soon after thewas shut spring twenty-four
and until 1889 no ran in the and nowater pipe, attemptyears

it. The themade to use fact that has notwas dwelling-house
that the fromrebuilt shows water the rodsbeen spring, sixty

distant, ofwas not essential to the use and the prop-enjoyment
theconveyederty by mortgage.

deed,in the or andThe not mentionedspring being mortgage
use,in towater not nor its use the fullthe necessary enjoy-being

at the of the thement of the time to usepremises grants, right
would not thethe water as to Seepass premises.appurtenant
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Railroad,Bell, J., 495;—in 489,remarks of v. 24Dunldee N. H.
etc.,to the same iseffect 46v.Winnipiseogee, Company Perley,

83, 102; see, also,N. H. PMIbriclc v. Mass. 133-Ewing, 97—
135; Greer, 490;Decorah Mill 49v. IowaWoolen v.Manning
Smith, 289;6 Conover,Conn. Mdams 22 Hunv. 424.

tookWhen Dickinson his and when he tomortgage, conveyed
wasthe there no occasion to theplaintiff, use water on the prem-

;ises because had been”devoted to another anduse the factthey
awhether there was or was not to so use the water formedright

transaction,no of the consideration in either was no in-part and
ofducement to either the to enter therein. Dickinsonparties

never to avail himself ofattempted the and did not attemptright,
itto tosell the the didplaintiff; plaintiff not for thebargain right,

nor did he the land for for whichbuy any purpose the water would
useful,be or as is shown his tennecessary by for yearscontinuing

to it foruse as it had been for thepurposes, usedagricultural pre-
fourteen He cannot after the ofceding years. lapse twenty years,

anhisby revive abandoned make thatpurpose, orchanging right,
for that haswhich time notappurtenant been with theconnected

Bethune,or considered as 14-property appurtenant. v.Gayetty
49,Mass. 56.

Whether the water was shut out of the Bent or thepipe by by
then owner of the defendants’ does Ifpremises not appear. by
Bent, it was an abandon;act an to- ifintention theshowing by
latter, it was an adverse act which has forbeen in overacquiesced

and anconstitutes abandonment. for atwenty years, Non-user
thanless acts anperiod twenty years, accompanied by showing

aintention to abandon is tosufficient abandon-constituteright,
abandonment,branchment. this of the case we anUpon claim

non-user,on ofboth the and on theyears’ groundground twenty
which,that the of the and the dur-different use topipe,plugging

time, Bent, Dickinson,all that and the theplaintiffing put prem-
ises, are acts an intention to abandon whichindicating any right

have existed.may formerly

Smith, Newton, 1859,J. in anddeed to Bent hisconveyed by
“and aheirs certain of water with land undertheassigns spring

same,”the and the of the land of theuponright entering grantor
thefor of and anpurpose forconstructing maintaining aqueduct

fromwater the to Bent’s Theconducting spring dwelling-house.
is,construction of the that adeed Bent thus titlelegal acquired

in tofee the and an ineasement the soil forspring, constructing’
the and it in It is thisaqueduct repair. that ispossiblekeeping

intended, that,not what the and a bill in forparties upon equity
deed, 'itthe reformation of the that intendedappearmay they

and understood an ineasement instead of a fee the spring.
1889, Sabin, Bent,In of ofadministrator the estate quitclaimed

to allthe defendants the and Bent had ininterest theright spring-
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inestate was settledBent’sof Ms Whetherat tlie time decease.
administratorcourse, theand whetherinsolventthe solvent or

tofacts withlicense, be material regardwith or maysold without
the referee.there is nowhich finding by

Dickinson, and in the deed fromIn from Bent tothe mortgage
orof thewas madeto no mention springthe plaintiff,Dickinson

“easement, made ofmention appur­nor was anyof the aqueduct” If an ease­aqueductof either.intenances the partgranting
and after-­thement to premises mortgagedbecame appurtenant

land.of the plaintiff’sit thewards withconveyed, grantpassed
Waite, 10 Pick. 138.Abbot, 423;N. Kent v.v. 55 H.Spaulding

land : the interestBut land cannot be to mortgagor’sappurtenant
is,easement, the rule thatfee: andin the not an but thewasspring

andis no creation granta of land thereupon impliedconveyance
Eaton,land. Mullin v.of an ineasement the grantor’s adjoining

December, 1889.Hillsborough,
and hisBentwhatever easementThe contend thatdefendants

hasin in of Newton beensuccessors title had the soil extinguished
inis made the booksnon-user. A distinctionby twenty years’

byand those acquired pre­deedbetween easements acquired by
“is, nothatformer, doctrineto the settledAs the wellscription.

operate or defeatto impairof non-userof time mere willlength
owner of the premisesthe short a theof useright. byNothing

to the byit was which is adverse enjoymentover which granted,
ato createthereof, timefor the of enoughthe owner space long

Ease,Wash.will theprescriptive destroy right granted.”right,
240-252; 3551; ed.), Kent Com.1863) ss.(ed. (7thWat.Ang.

Stevens,24; 183; Pick.448­ v.Crawford,v. 10 Mass. ArnoldWhite
106; 90, 22Field, 114; Hastings,v.v. 102 Mass. SmylesOwen

218, 222;217, 224; Ihrie,Y. Townsend v.N. Butz 1v. Rawle
394, 400;McDonald, 381; 34N. Me.12 Y. Farrar v. Cooper,

Chace,140 Mass.v. 471.Eddy
one,easement,In if he has was acquiredthis the plaintiff’scase

ad-ofA without proofdeed. mere non-user of the easementby
is not sufficient evi-verse the of the landownerbyenjoyment

an is no such evidencedence of of the Thereabandonment right.
thein this case. The water was from throughstopped flowing

1865,in has to thethe ami remainedaqueduct stoppedafter fire
or liis succes-time. But it does not that Newtonpresent appear

sors in acts of adversetitle it or otherperformed enjoy-stopped
of, in Thement to 1889.the committedprior complainedtrespass

itif that Bent stoppedis as notpresumption just great, greater,
it forto or that the stoppedwaste as otherprevent partydamage,

the an of the easementof aboutpurpose extinguishmentbringing
referee, that to theAnd of thelater. thetwenty years finding

time the nor hisof the neithertrespass plaintiff grantoralleged
1859,had the ofdisturbed in the use of the water since deedbeen

is interference with theconclusive that there has been no adverse
aqueduct.
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The amend his declarationplaintiff may at the trial term by
Gilmore,a inbillfiling 417,v. 59 N.equity H.(Metcalf 432) for

a reformation of Newton’s and Dickinson’s deeds and Bent’s mort­
and billthe be tried at the earliestgage, may convenience theof

parties. The facts not found be material inmay the suit at law.
isThere inno the heirs’difficulty plaintiff’slegal (the plaintiff

all thehaving deceased) reformedhaving conveyances and their
established to therights intent ofaccording the Thatparties.

administrator, heirs, all,his devisees,may require or to be made
to bill. It isparties the to decide itunnecessary whether bemay

inferred, case,from the facts that in the thatappear the intent was
to and the for trial aofmortgage convey spring, billreformatory
will out all the facts and enable the trialbring to dojudge equity.

All concurred.

Independent Society.& a. v.Low Christian

In an action of assumpsit which involves matters of account too numerous
and complicated to be intelligently and ainvestigated adjusted by jury,
the parties have no constitutional to aright trial.jury

The of a onpropriety reference this is a of forground fact thequestion
trial term.

Assumpsit, on a contract for ofthe a church. Thebuilding
plaintiffs’ items,contained sevenspecification of which one was
fpr $1,761.15a ofbalance due on the contract. The was theplea

issue, with a brief statementgeneral andpart payment,alleging
$1,174.items ofspecifying twenty-five recoupment, toamounting

action,The court referred the and the plaintiffs excepted.

Sloane,Smith for the plaintiffs.if

Batchellor,MitchellBingham, for the defendants.<f

Chase, J. The specifications show that several matters of
areaccount included in the action. If are so numerous andthey

that cannot becomplicated andthey intelligently investigated
trial,in a trial,the are not aadjusted parties entitled to suchjury

and the case be referred without theirmay consent. v.Sargent
Putnam, 182;58 N. H. Davis 62 231.v. N. H.Dyer, Whether

so aare is of that inthey fact was decided the affirma-question
attive the trial term. The order of reference involvednecessarily

a decision of this It is notquestion. to review here.subject
Pike, 64 22.Dole v. N. H.

Case discharged.

Carpenter, J., did not sit: the others concurred.


