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indue himof the amount then from the anment absence of agree­
effect,that and the thement to amount of prior indebtedness was.

Fitz, 572,Moore v. 59 N. H.not and authoritiesextinguished.
has been made thatcited. No the has be­suggestion mortgage

was,at the trialThe order termcome foreclosed. that Holmes pay
is due on the note.whatever sum If the hasmortgage mortgage

and thebecome foreclosed was of sufficientmortgage property
note, then due it;to the is itvalue but if ispay uponnothing

insufficient, the due can be abalance ascertained atupon hearing
trial term.the

overruled.Exceptions

Carpenter, J., did sit: thenot others concurred.

Hickey& a.Dole v. & a.

obtained aA having temporarymortgagee injunction restraining the
acts,from certain unauthorizedmortgagor which injunction was dis-

from theafter theredemptionsolved mortgage, was heldmortgagor not
on thedamages injunctionto bond.entitled

Equity, for aninBill injunction onagainst tohauling logs
of the Stark Millmill-pond, parta property. Facts found by

A 16,a was issuedtemporary injunctionreferee. 1886.January
was the to theby plaintiffsA defendants inbond given compli-

madewith an order under the 36thance rule N.equity H.(56
that the plaintiffsconditioned would all611), occa-pay damages

to the defendants the inby injunctionsioned case suitthe should
the plaintiffs. Thebe determined against wasinjunction dissolved

term, 1889.at Octoberthe
1882, defendant,March, theIn Edward ownedHickey, the

atosubjectMill topropertyStark Hirammortgage Emery.
in inhad been aput suit,possession foreclosure andEmery the

had expired. 20, 1882,redemption nearlyof Marchyear Hickey
tohis interest Gilbert Soule and DoleyCharles E.quitclaimed

;of inplaintiffsthe title andpredecessors they with himagreed
redeemed thethat if from thepropertythey he shouldmortgage

one half of their advances,the to andpayhave thatright suchupon
would release to him onethey undivided halfpayment of the

It was further thatagreed shouldproperty. Hickey operate the-
mill, and his ofand share thepaylands advances from the profits.

$9,500,Dole 28,and paid Emery AprilSoule the1882, being—
redeem, $1,000lesstosum required paid by tookHickey,—and

a of thedeedwarrantyfrom Emery property. operated theThey
and mill thethemselves of season,lands balance thatduring em-

as their at aHickey superintendent statedploying Thesalary.
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in sold stump-and the titletwo seasons their successorstheynext
lands, tothe mill and appurtenancesthe and leasedfromage

1, 1885. the tempo-Whenlast lease expiredTheHickey. May
inissued, logswas werethey cuttingrary engagedinjunction

aton to be sawnand the mill-pond,from the lands themputting
to bemill the summer. Hickey, claimingthe followingduring

alsowasdefendant), logsfor wife other(thehis cuttingacting
on the with thepond,tofrom outside lands and themhauling

at The interruptedthe mill.intention of them injunctionsawing
tofor the mill-pondIt was both parties occupyhim. inconvenient

time, for themit have been inconvenientthe same and wouldat
to themthe mill toto use saw belonging severally.logs

suit,tinsof Hickeyafter the commencementImmediately
and Hole for thein Soule specifica billbrought equity against
the See Hickeytoof the convey property.performance agreement

ref-Hole, were sent to the same66 N. H. 336. Both suitsv.
betweenstated the accountand heard The refereeeree together.

successorsHole their (the plaintiffs),and Soule and andHickey
wasthat the temporaryfrom it whenappeared injunctionwhich

fromhad notand successors receivedissued Soule and Hole their
toa sufficient sum cancelof thethe and propertyrents profits

21,indebtedness, that,and Aprilhalf theofHickey’s mortgage
$2,696.07.1889, a than sufficienthad sum more byreceivedthey

all of dam-the elementsIn the referee consideredthis accounting
from his fromto arisen exclusionhaveclaimed by Hickeyages

in force. Theof while the wasthe injunctionpossession property
wasdid not whether the properlyreport injunction granted.referee

Hole, and sum duein v. theA has Hickeydecree been rendered
onhas now claimsbeen paid. Hickeythereby damagesHickey

ofaccount the injunction.

Baichellor, theand Mitchell forBingham,William ¿-Heywood
plaintiffs.

for the defendants.Jordan and Bingham Bingham,Brew ¿•

Chase, J. was issued 16,1886)When the (Januaryinjunction
the had a to the Stark Mill theplaintiffs title property bylegal
deeds from and their withByHickey agreement Hickey,Emery.
he had a undivided half ofto one theredeemright property by-­

themone half the made to v.advances Emery. Hickeypaying by
336,Dole, 66 N. held anplaintiffsH. the uncondi­Although

half,tional in and into this were facttheytitlelegal equity
otherwise,In of anof it. the absence theyagreementmortgagees

andwere the take the untilentitled to retain possession profits
Cram,thehis of Brown v.Hickey performed part agreement.

Goodwin, 321;169;1 29 N. H.N. H. v.Furbush v. Marcy,Tripe
439, 444; 469;39 59 N. H.N. H. v. WatermanGray Gillespie,
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258,MacKenzie, 252,138 S. Moreover,v. U. 259. the agreement
did not authorize to from lands andHickey outside sawbring logs

mill,them at the but to millthe lands andonly operate together.
The have anplaintiffs maintained action ofmight trespass against
him for the acts he would have butdone for the Fur­injunction.

Goodwin,bush v. Under itthese circumstances is unneces­supra.
to determine whether thesary was issued. Ifinjunction properly

not, it,it was no was occasioned to the fordefendantsdamage by
its effect was to restrainonly them from trespass.committing
Their were not it. in aare notrights by positioninfringed They
to claim reimbursement for incurred in an toexpenses attempt

hand,a it.of Onprocure the other ifdissolution the injunction
issued,was it fulfilled its office therightfully by plain­protecting

tiffs’ until were sumpossession they the duepaid them according
to their with After such there wasagreement Hickey. payment
no occasion for its continuance.

Case discharged.

Blodgett, J., did not sit: the others concurred.

a., Adm’rs,&Benton v. &Collins a.

to aA demurrer declaration in common form taken,is not well in a writ
of anentry brought by administrator.

Entry.oeWrit The defendants’ demurrer to the declara-
in overruled,tion the common form was to theirsubject exception.

Drew, Jordan and Sullivan,EdmundBuckley plain-for the
tiffs.

Fletcher,Ladd for the defendants.$

Wallace, J. The declaration seizin in thealleges plaintiffs
as administrators of the estate of the deceased, and disseizin by
the defendants. These facts are admitted theby demurrer. If
the areplaintiffs entitled to judgment upon stateany of facts

it,under theprovable demurrer must be overruled. Nashua Iron &
Railroad,Steel Co. v. 62 159,N. H. 161. An administrator

maintain acan writ of toentry foreclose a (Bickfordmortgage
Daniels, and,2v. N. H. if the71), insolvent,estate is to recover

the of landspossession to the S.,estate.belonging P. c. 191,
15; Milton,s. Goodwin v. 25 N. 458, 473,H. 474; v.Bergin

McFarland, 533,26 536,N. H. 537; Lane Thompson,v. 43 N. H.
325,320, 327, 328; Carter Jackson,v. 56 N. 364, 373,H. 374.


