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& v.Curtis a. Portsmouth.

A ordinance a lease for lawfulcity expressly assuming and com-purposes,
lessee,municated to the is a thefor of theproposition assignment lease.

If thebefore is withdrawn the lesseeproposition makes and delivers to the
lease,an of the theassignment contract is notcity and iscompleted,

the statute ofwithin frauds.

Equity,in others,Bill R. Curtis andby Joseph constituting
.an atunincorporated association Portsmouth called Storer Post

1,No. of GrandDepartment New ofHampshire, the Re-Army
Portsmouth,the ofpublic, for theagainst city specific perform-

aance of contract. Facts agreed.
Portsmouth,The Portsmouth a inlocatedAcademy, corporation

March, 1891,28thon the of leased theday known as theproperty
Portsmouth,inPortsmouth Academy, situate to the Storer post,

termfor of 1891,the fifteen from the first ofyears day April, at_
$500a ofrental a in coin. The leaseyear provided,gold among

other that the shouldpostStorer make all re-things, necessary
and should athave the to make ownpairs, theirright expense

interior alterations which would lessen theany not ofstrength
edifice,the and additions upon the exterior which would notany

alter or the main thethat allinjure lessees shouldbuilding; pay
taxes assessed on the and shouldpremises, thekeep- property

$5,000ininsured the sum of for the ofbenefit the lessors. There
were also thatprovisions the lessees should not underlease the

or the without consent inpremises lease the theofassign writing
lessors, and that at the of the lease the lessors wouldexpiration
sell and the wouldlessees the for the sum ofpurchase premises
$9,827 in condition thatupon the when sogold, buildings pur-

shouldchased be used as a memorial hall and andpublic library,
for no other whatever.purpose

1891,In May, were between the and thenegotiations begun city
Storer to anrelative of the lease the toby postpost assignment

24, 1891,the which inresultedcity, adoption,the of the fol-July
ordinance:lowing

“ Joint resolution tothe the ofassume leaseauthorizing city
ijowthe Portsmouth 1,held Storer Post No. G. A.R.Academy, by

“ itBe ordained the councils of the of Ports-by city city
:mouth

“ That this theordinance does assume and be-by city hereby
come for the faithful all andresponsible performance of every

lease, 1, R.,of the nowportion held Storer Post G. A. ofby No.
this of landthe and of the Portsmouthcity, Academybuilding

28, 1891,from its Marchproprietors, executed said lease having
been and said itduly to the and bepostlegally assigned by city;

ordained,—also
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“ committee,a of three members from eachThat joint consisting
councils, with three members from the boardof thebranch city

and abe are constitutedtrustees of the public library, herebyof
of the saidfor the andpurpose remodelling improvingcommittee

hall asThe upperfor the purposes:academy building following
1, R.,hall, A.and for the use of said Storer Post No. G.a memorial

thehall for the use of The com-public library.and the lower
to a loan for suchare authorized createmittee on finance hereby

for of out pro-sum as be therequired purpose themay carrying
this ordinance.”visions of

records,in the and aordinance was recorded copyThis city
which,to the on the 29th ofpost,Storerpresented daythereof

1891, fullthat certain members thereof bevoted grantedJuly,
theto to the the lease of Portsmouthpower assign city Academy

1891,the 30th of thethe Onpost.held day July, followingby
and executed:was made dulyassignment

“ 1,No. of New GrandDepartment Hampshire,Storer Post
the an of Ports-of unincorporatedArmy Republic, organization

committee,H.,mouth, R.N. its authorized Cur-Josephdulyby
Besselievre, Collis,Betton,tis, H. T. Marcus N.MatthewCharles

Foster, Paul, in ofand S. for and considerationHenryJoseph
the to usefrom of Portsmouth exclusivethe city rightreceiving

rent,control, floor hall of theand without the orupper upper
Portsmouth,in said with the of access toacademy rightbuilding

same, for and its nowauxiliaryitselfthe organizations, enjoyed
ofits lease of and land the saidsaid under the buildingpostby

28,from executed Marchits proprietors,Portsmouth Academy
lease,1891, ofof or the ownershipthe term saidduring during

lease,theif the ofsaid underpurchased bybuilding, privileges
Portsmouth, to saidof does said lease thethe herebycity assign

theof Portsmouth under of resolutionthe provisions jointcity
Portsmouth, 28,the the ofcommon council ofpassed by city May

24,1891, 1891.”and of and aldermenthe boardby Julymayor
assent of lessors to theobtained the written thepostStorer

clerk,to the whocityand delivered the assignmentassignment,
recorded;it and had itto the of deedssent Rockingham registry

the fees from thepaidand recorder’s therefor were city treasury.
ofthe ordinanceThe committee for the undercity, appointed

24,1891, the work to be done on the upperforJuly adopted plans
floors, andsent mail toand lower and several carpentersby

work,for and or bids.builders the invitedspecifications proposals
has the andThe taken ofphysicalnevercity possession building,

torefuses of the contract.perform partany alleged

Erink,and John H.S. for the plaintiffs.Samuel W.Emery

Ernest L. forand the defendants.PageCalvin GfuptUl,
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Wallace, is,J. The first that arisesquestion Was athere
contract between the Storercompleted andpost the of Ports­city

?mouth the ordinance thepassed councils erro­Although by city
recited that the lease had beenneously to theassigned city, yet

“its terms the offered to assume andby city become responsible
for the faithful all andofperformance of theevery portion lease.”
A of a to apresentation Storer wascopy post for aproposition
contract on the of thepart When the thiscity. post accepted
offer, as did their vote toby the lease to the andthey assign city7',

it andby clerk,the to the itassigning delivering assignment city
abecame contract between thecompleted Hunnemanparties. v.

Grafton, 10 454.Met.
The defendants insist that the ordinance contains no offer for

the use hallthe of the freeupper of rent. But thisby plaintiffs
is notposition sustained a reasonable construction of the ordi-by

“nance. It anwas offer to assume and become for theresponsible
faithful lease,”of all andperformance of the toportionevery

“remodel and the hall as a memorial hallimprove upper and for
the use of Storer and to the rent reservedpost,” the lease.pay by
There is in the of the ordinance from which itnothing language
can be inferred that the did not containproposition stipula-every

intended,tion which to In the absence ofcity require.the any
forprovision the of rent the toplaintiffs the forpayment by city

hall,the use of the it is the did not intend toupper plain city
therequire of rent. The of the to the usepayment postright

and control without of therent floor of theupper build-academy
awas sufficient consideration for the contract. hading The post

a lease,in and itinterest the with theproperty they parted by
in consideration of the free use of theassignment receiving upper

hall instead of a sum of The is as amoney. one considera-good
tion as the other.

The contract is not within ofthe statute frauds. The ordi­
lease,nance and the of the taken constituteassignment together,

contract,the and inboth are sufficient to bindtheybeing writing,
the and takecity the contract out of the statute. Dill. Mun.

449; 495; Lowell,Co. 55 N. Y.Corp. Albany,v. Chase v.Argus
;7 33­ 123, 127;Johnson 11v. Church AllenGray Trinity Society,

Co., 407,v. 14 412.Gold AllenPlymouth MiningTufts
The contract was not ultra vires. hadThe the undercity power

the astatute to and and aprovide public library reading-room,
40,S.,memorial P. c. s. 4. A for thatcontract pur-building.

pose made the would be within the of itsby city scope powers.
The fact that a of the waspart to be theoccupiedbuilding by
Storer notpost does make the contract ultra Thevires. madecity

faith,the incontract for the aof memo-good purpose providing
rial and a asuitable for and thebuilding place library, occupation

the is andby incident subordinate to thispost purpose.general
The case is similar to that of a aofmunicipality’s partsleasing
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hall, for storesfor purposes,needed municipalnottown or city
Lowell, ;23 French Quincy,Pick. 71­ v.v.or offices. Spaulding

3 9.Allen
theor control the of citydecisioncourt cannot reviseThe

alot forofto particularas the propriety anycouncils selecting
ofto kindor in whator a memorial building,site regardlibrary

have, asshallor have any,shall whether theya theybuilding
and arediscretion of the officialsare within the citymattersthose

Kennard, 60 N. 1.v. H. WhenKelleyto determined them.bybe
entered, into a validand havethesehave decided questions,they

matter, it thethe court will enforcein to thecontract regard
inThe are interestedplaintiffsas other contract.same any

shallextent that the becity requiredit enforced to thehaving
and the covenants of theof the performto take the lease building

of hall the termlease, them use the upperthe free duringgive
and farremodelled sobuildingand have the improvedspecified,

asand hall. farrelate to affect the Soupperas the improvements
useof and itsthe relates to the lower thepartcontract building
restnot more than thefor a the are interestedplaintiffslibrary,
ownfor of theirof theThey simply protectionthe public. appear

interests.
a toclaim that will not enforce contractThe defendants equity

rebuild, inor and that the contract reference torepair remodelling
is toand the too indefinite berepairing specificallybuilding

the contract in toenforced. Without whetherdeciding regard
or shouldor the can be specificallyrepairing remodelling building

thinkwe a toenforced the city, pecuniary compensationagainst
a thatStorer for breach of of the contractportionpost relating

to and in hallthe the will furnishimprovements upperchanges
them an adequate remedy.

Case discharged.
J.,Doe, didC. not sit: the others concurred.

STRAFFORD.

& a. v. & a.Felker Richardson

The of ofinterest one lessees in not sur-two the demised isjoint premises
law,rendered to the of of itlessor a sale to the co-lesseeby operation by

with latteraccompanied a between the lessor and theparol agreement
■that the lessor will thereafter look to the for theco-lessee performance

of the covenants of the lease.

Covenant, for for 21rent. Verdict the Decemberplaintiffs.


