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The plaintiffs verbally assented to Warren’s sale of his interest
to Richardson, and to his abandonment of the premises, and agreed
verbally with Richardson.to look to him alone for the perform-
ance of the covenants. But they did nothing inconsistent with
the continuance of the term in Warren. They did not resume
possession and executed no new lease. They were bound by the
terms of the lease to receive the rent of Richardson, and he was
bound to pay it. The special issue submitted to the jury was im-
material. In the view most favorable to Warren, the case stands
as if, he being the sole tenant, the plaintiffs orally consented to his
leaving and agreed to release him from his covenants, and he ac-
cordingly abandoned the premises. To hold this to be a surrender
by operation of law would nullify the statute.

The plaintiffs’ lien, if they had one, on the buildings, tools,
and machinery was a collateral security for the payment of the
rent, and the ruling in regard to it was correct.

Judgment on the verdict.

SvrTe J., did not sit: the others concurred.

BELKNAP.

STATE v. WHEELER & a.

An action of debt may be maintained on a recognizance conditioned
against the violation of the statute regulating the sale of spirituous
liquor, to determine the forfeiture of such condition.

DEBT, on a recognizance. Demurrer to the declaration.
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William B. Fellows, solicitor, for the state.
Shannon, Peaslee & Blackstone, for Wheeler and Rollins.
Thomas Cogswell, for Fifield.

SmitH, J. The declaration alleges that the defendants recog-
nized in the police court of Alton, July 27, 1894, in the sum of
two hundred dollars, for the personal appearance of Wheeler at
the September term of the supreme court, ete., and in the mean-
time that he be of good behavior and refrain from violating the
provisions of chapter 112 of the Public Statutes relating to the
sale and keeping for sale of intoxicating liquor, prout patet per
recordum. The declaration further alleges, that the condition as
to his being of good behavior and observing the statute prohibit-
ing the sale and keeping for sale of intoxicating liquor was broken
August 26, 1898, by his illegally keeping for sale ten gallons of
spirituous liquor. The further allegations, that he pleaded guilty
in the police court to a complaint charging such violation of the
statute, and that the recognizance was thereupon by the police
court declared forfeited, etc., may be rejected as surplusage. The
record of the recognizance remains in the police court. The copy
filed in the supreme court is the evidence on the trial that the
defendants entered into the recognizance as charged. Upon the
issue whether the condition in the particular alleged was broken,
any evidence competent to show an illegal keeping of spirituous
liquor for sale at the time alleged is admissible. The record of
Wheeler’s plea of guilty, in the police court, is admissible as
against him, but not as against the other defendants, who were
not parties to that proceeding.

Upon the trial, if the verdict is for the state, the default, upon
the recording of the verdict, will become matter of record, and
the foundation for a judgment for such sum, not exceeding two
hundred dollars, as shall be adjudged. State v. Walker, 56 N. H.
176 ; State v. Davis, 43 N. H. 600.

Debt is the proper form of action, upon a recognizance not filed
and made of record, in the supreme court. State v. Welch, 59
N. H. 184.
Demurrer overruled.
All concurred.

DOLLOFT, Guard., . DOLLOFR, Adm'r.

The obligation of a man, or of his estate after his death (P. S., ¢. 189,
5. 17), to support his child is not discharged by the procuring of a
divorce by the mother, with alimony, and custody of the child.
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