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pointsno of law the andpresumption the threeagainst agent,
in the instructionspresented requested have led themight jury

to matters of fact as matters of Hatch,law. v.regard Carpenter
573, 575-577;64 N. H. 448,v. 63 452, 453.Whitman N. H.Morey,

overruled: decreeExceptions affirmed.

Blodgett Chase, J.,and didJ not sit: the others concurred.

Morgan.Beach v.

stream,The of inright an infishing unnavigable the land of another, is
limited at common thelaw to owner inriparian exclusion of the pub-
lic.

A custom into take fish an stream inunnavigable the land of another is
;not a were,custom ifgood but it it must be claimed inby prescribing

quea estate.
An adverse toright an easement cannot outgrow of a mere permissive

for ofenjoyment any length time.
A inright gross is not assignable nor inheritable.
In el. fortrespass qu. taking animals naturae, the land-owner canferae

recover for the trespass only.

Trespass, el. Facts Thequ. agreed. isplaintiff lessee of a
tjvoof land instrip Hopltinton, hundred and feet infifty width,

the ofcentre line which is coincident witli the centre line of a
stream it.passing through

“lease, 7, 1890,The made April contains this clause: and in
consideration of the rent herein to beagreed paid, the ofparty
the first dothpart unto the ofhereby grant party the second part
the andsole toexclusive useright the same for fish-culture and
preservation, to andhave to hold for the term of ten years from

hereof,the date and thereforyielding rent atpaying the rate of
one dollar annum.” The leaseper was properly executed, but
never landsrecorded. The leased extend the streamalong about
half mile,a stream,and are mostly pasture and wood land. The
is four inor five miles and passeslength, landsthrough both

leased,above landsand. below the and through another tract
between land,the different ofparcels leased to which the most
convenient access is across them. It ais natural trout-stream,

above,and below,affords andfishinggood between the leased
premises.

defendant,For or more thefifty years father,his and others
desired, above,who fishedhave the brook andthrough, below the

Lxvir. 35vol.
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andlands without withoutpermission,leased at pleasure, asking
land-owner, fromor from theexceptinterference anyobjection

case,If to the the defendanthis lease. materialsinceplaintiff
in for thethat the leasedupon premises pur-will testify entering-

so,dodid so he had the to butof hepose supposing rightfishing
to the his nor evermade known plaintiffnever understanding,

thereto, shall asunless his acts be construed notice.asserted claim
hand, heand those under whom claimsthe other the plaintiffOn

allowedto the of the lease par-will that theytestify prior making-
fish, as athe to withoutpremisesties to enter upon objection,

and understood thatbut neverpermission, anymatter of license
or claim ofmade anyone entered premises adversely, anythe

to 1890. The defend-to fish the leased priorupon premises,right
thethe a of headant’s father now owns land portioncontaining-

and of the stream.waters fishing-grounds
the state fish commissionerIn lessor received -from1887 the

10,000 trout, to town ofwhich the Hoplrin-were assignedyoung
in the brook. These fishthe andton commissioner placedby

state, and furnished withoutraised at the of theexpensewere
lease,the Since the the lessorfor ofthe benefit public.charge

a in the for the fromplaintiff,trout brookhas fewplaced caught
The notices for-plaintiffbrooks in the vicinity. postedother

and the that the brook waspublictrespassing, notifyingbidding
and inHisfor fish-culture preservation. objectreserved taking-

tothe fish on the land.secure exclusivethe lease was to right
of fish inno obstruction to the thehas placed passageHe

stream, no use land for Theand of tbe exceptmakes fishing.
of were the overof trespass complained passingactsdefendant’s

in usual The value of the fishland the way.the while fishing
dollar,land was and the to theleased oneon the damagecaught

dollar.was onereal estate

Martin, for the plaintiff.Albín §•

Stevens, for the defendant.Leach §•

land leasedSmith, the to thethroughJ. The stream flowing
water, thepublicand notnot beingnavigable, rightbeingplaintiff

toat law the owner ofin is limited common riparianitof fishing
him, the defendantsoil, to unlessand belongs exclusivelythe

in law. State v.some bya acquired way recognizedshows right
Roberts, 256.59 H.N.

the facts which the defendantandfar as the factsSo agreed
ina custom of the brookofto are evidence fishingproveoffers

“ Aare immaterial. cus-to the plaintiff, theylandthe leasedon
land, or a afor profitfrom another’s prendre,to taketom anything

all, itis at mustIf a availablesucha lawful custom. rig-htis not
estate, andas to some shouldbelongingset up by prescriptionbe
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145,v. 4 Pick.Lilley,a estate.” Watersbe withpleaded que
148; Gateward's 717,60; Marlowe, 4 T. R.Case, 6 Co. v.Grimstead
718; 10.Eas.Wash.

a infor several the estatea can prescribe fisheryWhether party
of itsome estate freehold to whichof another without alleging

in EssexMcFarlin v.was left undecidedis appendant, Company,
case,in this for facts304, the10 and is immaterial agreedCush.

ato do showthe offers notproveand defendantfacts whichthe
on toof in the stream the land leasedfisheryprescriptive right

an outto easementAn adverse cannotthe plaintiff. growright
for of time. Therelength<ofa anymere permissive enjoyment
that histhe the leasedwas no defendant entry uponassertion by

of and his occasional in enter­land a claim actswas under right,
sosuch have been aswere asand generally regardeding fishing

it must understood the thatpartiesthat have beenpermissive by
license. not of suchunder a wereTheythe defendant entered

as to afford acharacter notice of claimand notoriousexclusive
his father or others ifof which acquired, theyright. Any right

ahave personalcould or mereacquired any, rightacquire being
estate, a in isto an not norgross,not assignableappendant right

inheritable, defendant. Eas. 8.and cannot avail the Wash.
lessor,is valid his unre-The lease againstplaintiff’s although

137, 4), and, recorded,s.S., is admissi-corded e. upon(P. being
lease,in his title. But of the hisirrespectiveble of pos-proof

to him to inis sufficient enable maintain this suit thetitlesessory
title in defendant.absence of better theany

trout,of streams raised atThe with the expenseyoungstocking
state, commissioner, notof fish does as a licensethe the operateby

into the waters not nor inpublic,forpublic fishing unnavigable”“lands. The benefited thestreams on public byprivate placing
inof in the stream are ontrout land-ownersquestion theyoung

stream, mouth,lands on itstheir the from source to itsrespective
tributaries, itits and the stream into which flows.

naturae,theThe fish taken defendant theby being plain-ferae
tiff thecan for trespassrecover only.

the one dollar.Judgment plaintifffor for
All concurred.

Nebonne v. Concord Railroad.

fordamagesto ana railroad recover toinjury allegedIn a suit against
in the ofnegligence one ofthrough managementhave received itsbeen

monthsa made two later theof statement conductortrains, byevidence
admission againstnot as the defendants.competentof is anthe train


