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norstatement, defendants neither admittedand tlieas tlieto
act or on tlieevidence: contrary,it subsequentprove.d by any

statement, testi-made and histhat thethe conductordeniedthey
Into the denial. viewthat supporton tended onlymony point

thetofacts, that a whoof the claim vainlythese party objects
offeredand testimony,admission of incompetent highly prejudicial

and makes the testimonyhishis waives objectionby adversary,
it, inais without supportif he contradicts propositioncompetent

evidence, refutation.extrinsicrequiresvhe law of and hardly

set aside.Verdict

Chase, J., did othersnot sit: the concurred.

Pickering v. Moore.

anot thereon not parton a fodder isproducedManure made farm from
of the realty.

kind,of theof with another’s same qual-The one’s propertyintermixture
intent,consent, novalue, with wrongfulwithout the other’s butity, and

the ownership.does not change
value, askind, soA of of the andtenant in common samegoods quality,

share,measure,tale, or to histo has a takeby weight, rightbe divisible
it is of aand liis co-tenant who conversion.prevents guilty

Trover, 31,Marchfor manure. Facts found the court.by
to1883, his farm for ofthe defendant leased the term three years

to inthe who covenanted on the a “husband-carry placeplaintiff,
andmanner,” manure,and to usedlike consume convert into to be

or all Theleft tlie and fodder raised thereon.premises, liayupon
and liistlie farm ail con-plaintiff occupied performed covenants

lease, contract,newtained in the without or further untilany May
30, of1892. the last his he outyear uponfedDuring occupancy

a of fodder onthe farm not place.thelarge quantity produced
fodder,He of thecords manure made from thistwenty-fiveput

.and tlie and frommanure of same value made fodder raisedquality
nil in athe where wereheap, so intermixedplace, together, they

notcould he The defendantrfiat they distinguished. prevented
him from the cords.twentyT-fivetaking away

Jj&aeh Stevens, for the plaintiff.if-

Martin, the defendant.Albín forif

Carpenter; J. The held farmtlie afterplaintiff the expira-
uponthreetion of as tenant from toyears, tlie termsyear year,
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in 218,the lease. Russell v. 34expressed N. H. 223:Fabyan,
Starkweather, 1v. Denio 113. ManureConway made a farmupon

the of its in theconsumption products course of hus­by ordinary
ais of the It cannot be sold orpart realty. carriedbandry away

a Twiss,tenant without the landlord’sby consent. 26Sawyer v.
345, 349; Carr, 118,N. 120;H. v. 44 N. H. Hill v. DePerry

“87,Rochemont, 48 N. H. 88. The doctrine was established for
the benefit of It found its in fact that ittheagriculture. origin
is essential to the successful acultivation of farm that the manure

from the of and theproduced cattle swine fed upondroppings
farm,of the and with earth andproducts composted vegetable

land,matter taken from the should be used to the drainsupply
inmade the soil the ofupon which otherwiseproduction crops,

barren;become andwould and in the thatimpoverished fact the
manure so is inproduced farmers this coun­generally byregarded

landlords;as a of the and has been sotry part treatedrealty, by
Lockwood,and tenants from time immeinorial.” Haslem v. 37

500,Conn. 505.
“tenant,Whether a where there is no dis­positive agreement

with the. to farm in acultivate his husband-­pensing engagement
manner,like boundis to andspend the other like producebay
it as the means ofupon and its capacity”preserving continuing

words,DeRochemont,v. Carr Hilland v. in(Perry othersupra),
whether the or to the farmexpress implied cultivateobligation
in “a husbandlike manner” binds him as matter of law to convert
into allmanure the fodder on is a differentthe premises,grown

266,and 261, ;an v. 36 Vt. 267­open question. Wingpossibly Gray,
437, 444, Corwin,22 ;Lewis v. Pick. 445­ Middlebrook v.Lyman,

169,15 Wend. and cases cited. Brown 1 C. P.v MarshCrump,
5; Hewitt, 154, Robinson,159;v. 4 East 27Legh Moulton v.

550, 561; 334, 343,N. H. Cool. Torts 344. thatHowever may
be, no rule of a tenant to orhusbandrygood requires buy hay

If,other fodder for on farm. in addition to thetheconsumption
stock andmaintainable from its he cattle hireproducts, forkeeps
feeds them fodder him onor raisedupon procured by purchase by

lands,other the landlord has no more or interestequitablelegal
iñ the manure so than in it ishe has the fodder beforeproduced

It isconsumed. not in the ofmade course husbandry.ordinary
It is “in a in amanner like itproduced substantially making

DeRochemont, 87, 90;Hillstable.” v. 48 N. H. v.livery Corey
146,48 N. H. addi­148. It is immaterial whether theBishop,

hire,tional stock is for or Need­kept is the tenant’s property.
Allison, 24ham v. N. H. 355.

The did not his in manure inter-plaintiff lose the byproperty
it with the defendant’s manure of the same andqualitymixing

value without his is thatconsent. It not claimed the plaintiff
“mixed the manure with intent. Thefraudulent orany wrongful

andintentional innocent of ofintermixture property substantially
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Andnot tbe ownership.and doessame value changetbe quality
whole, in so abut commitsa to take doingone hasno theright

ahim to makeHe shouldthe owner. notifyon othertrespass
at his care todivision, own peril,take his proportionor taking

Ryderas to him.” v.as muchto the other owner belongedleave
298, 323;306; Hill, 311,36 H.Gilman v. N.21 Pick.Hathaway,

Holt, 557, 563; Bowman, H.47 N.39 N. H. Moorev.Robinson v.
501, Foster, 490,N. 493.v. 51 H.494, 502; RailroadCheshire

“ fraudulent, rulemalicious or awereEven if the commingling
whole, tofrom the the whenof which would takelaw wrongdoer

do him fullhis would justice,to the other proportionrestore
in with the ofa rule not rules civilwould be harmony general

ait award to one redressbecause would partynot onlyremedy,
loss, it would the other tocompelhis because partybutbeyond

53, 54.Cool. Tortsbut anot penalty.”pay damages,
manure;tenants in common of tbetbe wereWhether parties

Dutch,v. 9determined. Gardneris a that need not bequestion
305;298,21430, v.427, 431; Pick.Hathaway,Mass. Ryder

413, 425; Patchin,39 v.Conn. Kimberlyv. Shepard,Chapman
were,330, tliat tbe action beY. 341. they may19 N. Assuming

in has tbe same to the useA tenant commonmaintained. riglit
that bis soleof he lias toand the common propertyenjoyment

as it is limited the of hisequalin so far byexcept rightproperty,
to anan title indivisibletwo have each equalco-tenants. Where

neither,cowe,” actualchattel, an oxe or a without“as of a horse
chattel,of can hisand thepossession enjoy moiety.exclusive

isof his equal impossible.eachbySimultaneous enjoyment right
tbeit from tlie ofHence, lawfullycan take possessionneither

lias nofromTlie one excluded possession legal remedyother.
;Lit.,his s. 823it he can see time.” South­to take “whenexcept .355,Smith, 359­Conn.worth v. 27

has aas asin of well realpersonal propertyA tenant common
not, ais and if toif possible,to partition regula­partitionright

b,or to Co. Lit. 164to a sale.equivalentof its use partitiontion
402, 412;411,a; Stoughton Leigh, 1. Taunt. Morrill v.v.165

134, 135; 52Morrill, N. N. H. 613.H. Crowellv.5 Woodbury,
tbeto no of properly,On he is entitled particular partpartition

in and of tbebis due value wlicffe.qualitybut to proportiononly
value,of in and anWlien it consists chattels qualitydiffering

a of tbeand of tlieof tbe consideration qualitiesvalueappraisal
bisto an to eaeli of justchattels are essential assignmentseveral

chattel,ease, ifas that of aIn this in indivisibleshare. single
division,use, sale, orcannot tlieupon judicialtbe parties agree

an of theiris Untilnecessary. rights,intervention adjudication
thein to ofcan assert a title portion prop­severalty anyneither

meas­is divisible byWhen the common property weight,erty.
vaiue,in and asure, into identicalnumber portions qualityor

articles, a isother different case presented.and variouscorn
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There is no ofquestion or equitable There is andlegal right.
can be no athat 'courtdispute of orlaw can settle. Count­equity

and are noting, weighing, butmeasuring ministerialjudicial,
functions. could do no thanEquity more thatdecree each might

bushels,take so pounds, ormany or soyards, of the articlesmany
number,in and enforce its decree words,inby process, other

enforce the conceded One in do aright. may withoutgeneral
decree what would decreeequity that he do. Neither lawmight
nor inallows oneequity the of hisexercise own andorights to

and avoidableunnecessary to another. One isinjury entitled to
the possession of the whole in those cases where it is neces­only

to his of hissary enjoyment Here it is notmoiety. necessary.
There is no more indifficulty one fromportionseparating
another, than there is in A’s markedselecting from B’ssheep
flock. Either make the division. ismay The law not so unrea­
sonable as to a resort tocompel the courts in toorder obtain a
partition which either make withoutmay expense and without

of to his co-tenant. Brown,in Daniels v.danger injustice Except,
454,34 N. held,H. it has never been far observed,so as athat

tenant in iscommon liable to his inco-tenant form ofany pro­
for from the latter’staking and orceeding possession consuming

his of thejust proportion common Thedestroying only property.
a in atenant ofconveyance by common of landpart the common

metes and bounds effect a andby partition, will if it nomay does
co-tenants,to his their share caninjustice be tojust assigned—if

Bowman,outthem of the land. Holbrookv. 62 N. H.remaining
313, 321. No areason is similarperceived doctrine shouldwhy

be in the anot case of commonapplied of chattels. Iftenancy
horses,A and B own in common 100 C,and B sells 10 of them to

“should A be to take them when hewhy permitted can see his
time,” hasif he of and can his fullhave sharepossession assigned

be,himto from 90?the However that amay tenantremaining
in common divisible taleof or measure theby withoutgoods may,

co-tenant,consent and the will of his take andagainst rightfully
sell,use,to his sole or so much of asthem heappropriate destroy

share,not his so effect tanto apleases, and doingexceeding by pro
Brown,valid To this extent Daniels v.partition. is over­supra,

Colcord, 8;7,ruled. v. 59 N. H. 66 N. H.Gage v.Haley Gage,
282, 288; Hickock, Stowell,2 166;Seldon v. Cai. Lobdell v. 51

70, cited; Wilbur, 158, 164;N. Y. and v. 77 N. Y.cases Stall
455; 455-459,Cool. Torts 6 Am. Law Rev. and cases cited.

defendant,The the from his ofplaintiffby partpreventing taking
manure, a over itthe exercised dominion inconsistent with the

Mason, 64 N.Evans v. H. 98.plaintiff’s rights.

Judgment the p>laintiff.for

L,Wallace, did not sit: the others concurred.


