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ofcare could the actionprevent,or by ordinaryprovokes,gence
63 N. H. 370. was herev. ThereWoodbury,Quimbythe dog.

did,that or-­it foundcould be the plaintiffon whichno evidence
do, in factact the or omission of whichto any doingomitted

cause,to be­be thecaused, expected dog’sor could reasonably
thathavior, failed to do heanything reasonablythat he oughtor

If had not a skittish horseit. he usedto preventto donehave
that he wouldit be have escaped injury,,mayand unsafe carriage,

not in the of theif he had driven neighborhood dogs;heas would
ain these was not breach ofparticulars any dutybut his conduct

hisor It is thattheir master. immaterialthetoowed dogshe
from than the-­to himself othercausessituation dangerouswas

Jackson,Co.v. 3 Ca.Railway App.Metropolitanassault of dogs.
etc.,Dublin, 1155, 1166;3v. Ca.193, 198; Slattery,Railway App.

Railroad, 159,Co. 62 N. 164. It isand v. H.SteelIronNashua
that but for tlxe of the nothe verdict actioix dogsestablished by

him. The was-­befallen instruction requestedharm havewould
Porter, 137;133,N. H.Rice v. 17 Norris v.denied.properly

H. 89.Haverhill, 65 N.
overruled.Exception

J., not sit: the others coxicurred.didSmith

GRAFTON.

& a.Kendall v. Green

inThe of a deed asmeasurement land described a certain dis-beginning
house,is to be made from the sidetance from a house of the and not

from of the eaves.the edge
ofAn saws the apostsowner of land who off fence built thereon aby

done,not liable for the so ifdamageis that method oftrespasser
tothe fence is areasonably necessary prevent ofremoving repetition

the trespass.

Trespass. foundFacts the court. The defeixdants’by prem-
east;of the onplaintiffises those the and the contentionadjoin

of Green,location the division line.relates to the William the
land, iix 1850of both lots ofowner aoriginal portionconveyed

land now owned the toof the Joshua T.plaintiff Kendall.by
after, a hisuponSoon Kendall built house land. In 1854 Green

a of landto Kendall situated on the east side ofconveyed strip
“itthe tract as follows: Com-previously conveyed, describing
house,and one half feet east oftwelve said Kendall'smencing

aixd with said house twelve and halfparallel one feet eastrumxing
it, and so far as saidof Kendall’s landsoutherly, ex-northerly
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;tends to to said aKendall of landmeaning convey strip between
the line and what weabove described have before deeded to him.”

Kendall,The now owns the land toplaintiff andconveyed the
land•defendants the retained Green. Theby plaintiff claims that

the line is locatedabove described twelve and one half feet east-
of the of house,the eaves oferly easterly extremity his while

the defendants insist that its location is the same distance from
land inthe of the house. The isbody dispute about eighteen

inches in If iswidth. the line where the plaintiff claims it to
be, the defendants are guilty.

The set on whatplaintiff fence-posts he believed to be the true
line, and rails to them. The defendantsspiked knocked off the
rails and the Thepulled up posts. plaintiff reset the andposts,

the defendants sawed them offthereupon near the ground. They
could have taken out ofthem the with asground little labor as

off,was inused them but hadthey reason tosawing believegood
if they took them the wouldup plaintiff set them onagain the

line;.same and sawed them off tothey theirprevent reset.being
The court found the defendants of inguilty trespass destroying

athe unless had underposts, thethey right circumstances to saw
them off.

Chase, for the plaintiff.Fling

Barnard,and James F.Frank FT.Parsons for the defendants.

“ one half1. The in is andCuriam.* line twelvedisputePer
is, whethersaid house andeast of Kendall’s the questionfeet

or fromis to be measured from the side of the housethe distance
the eaves.

is,test What did the mean thepartiesThe true by theylanguage
? all called wereso rules of construction•employed Probably legal

furnish an answer to this it arises withintended to whenquestion,
contracts; andto the of no or appar-reference difficultylanguage

inent is found their when areapplicationinjustice they regarded
convenient, reasonable,as and useful of ascertain-meansmerely

intention,fact and not as of law to bethe of rulesing unbending
words,to the actual intention. In otherwithout regardapplied

defeat their own admitted when arepurposethey they sup-may
in all ofto afford cases the evidence theonly competentposed

of as used in contracts.by writtenpartieslanguagemeaning
reasonable, and in with inaccordance common experienceBeing
cases, furnish con-evidence of the truetheymany may strong

case,aa contract in such isstruction but evidenceparticularof
construction,not conclusive. rules of sonecessarily “Legal

•called, natural methods of and the evi-findingsuggest weighing
(Rexand the fact of intention Poor Lawdence v.ascertaining

* pageSee foot-note on SO.



December, 559v. GREEN.KENDALL1893.]

1, thedo not determineCommissioners, & E. but7), weight6 A.
mind, not establish a con­and dohas in thethe evidencewhich

a due consideration ofthat reached bywithat varianceclusion
Boardman, 580,58 N. H. 592.Edes v.all competent proof.”

if the of in­and useful questionconvenientbe veryIt would
thedetermined mere applica­be bytrulycould alwaystention

formulas, that away carpen­in the samedefinedpf welltion
foota theof board by applyingexactthe lengthter ascertains

have fallen intocourts, in some mayjurisdictions,Thatrule.
hand,athad meansthe necessarytheymistake of supposingthe

construction, ascertain­for mechanicallyofof rulesin the form
have,that such rulesis not evidenceof parties,intentiontheing

As to belaw. thehad, of questionthe force positiveor ever
fact, like other questionsit should be determinedone ofsolved is

evidence, and not thebyallfact, competentaid ofthebyof
nor the mechanicalotherwise competent, byof evidenceexclusion

forms of expression erroneously sup­of antiquatedapplication
If it has been held that theto express principles.legalposed ” deed, is in order to con­for example,in a necessary“heirsword
of this the usefee, law state requiresit was not because theavey

as evidenceword, it was competentbecause regardedbutof the
and if not controlledthe conclusiveof parties,the intentionof

When, however, as anit is stated unyieldingother evidence.by
law, is ex­all evidenceof other therebyand arbitrary principle

defeat, as to and ascer­cluded, to promoteand it as often operates
that almost case“I believeintention.tain, really everythe real

will,landsrule, to a devise of in aasthis appliedbydetermined
;of testator for commonintention the peo­the realdefeatedhas

law,ofsome the dowho haveothers knowledgeand evenple,
and aa Of devise ofpersonaltybetween bequestnot distinguish

352.in Loveacresv. Blight, Cowp.Lordestate.”real Mansfield“ intention of the tothea arises whereBut when case grantor
deed,other words in theis shown bya fee simple clearlyconvey

ato fee shall notno say passcourt have powerthink thewe
word,addition, thisnot, technicalin inserted usinghashebecause

from its usual and.distinct and differentin a entirelyit sense
“242,Co.,54 N. H. 290. Diffi­Cole v. Lakeimport.”common

ifoften be avoided rulescould arbitraryinterpretationofculties
to thecould be withoutapplieddefinitions writingand technical

. . .of its Theimport.author’s understandingto theregard
of formulas en-enforcement judiciallyfor the judicialargument

a method of constructionis, of mechanicalconveniencetheacted
is,itTheof uncertainty. againstthe fault argumentfromfree

it sacrifice thewould frequentlywith which legalthe certainty
. .of the court. .convenience Whento theof partiesrights

irreconcilable,and andare contradictoryor clausestwo words
than to indicatetheir relative positionis no other evidencethere

other,theshould control their rela-intendedtestatorwhich the
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tive have to thatsome theposition prove'may tendency during
time ofbetween the the first and the ofelapsing writing writing

mind,the he that the was in­second his and secondchanged
the Thistended to evidence of fact cannot beexpress change.

a anturned into rule of law without exercise of power.legislative
which,The law the evidence from and theprescribes tribunal by

which, statutes, wills,constitutions,ofthe and writtenmeaning
shall Ancontracts be determined. inference of fact drawn from

the of or from otherpositions provisions, proofanyirreconcilable
ain a ofwriting,contained be called rule construc­may safely

evidence,or a rule oftion if due care is to see that thetaken
notdubious name does or weaken the distinction betweendestroy

evidence from whichthe the tribunal ascertainsproper judicial
mind, a rulethe author’s and of law established by legislative

Sanborn, 631, 643,v. 62 H.N. 644.Sanbornauthority.”
“ In this state the intention of athe written instru­toparties

determined, construction,isment not technicalany rules ofby
but, fact,like a of ofquestion evidence.by.the competentweight
No technical rules of construction all canto cases beapplicable

intention inestablished. The each case is the evi­determined by
Co., 242;dence on case. Colev. Lake N.the 54 H. Ricebearing

191, 197; Pattee, 326;56 N. H. v.Houghtonv. 58 N. H.Society,
391;Morse, Bartlett, 511;58 N. H. v.Morse v. Brown 58 N. H.

59 N. H. 378.”v. Goodale N.Wilkins v. 60 H.Ordway, Mooney,
528, ; 338,535­ 62 N. H.Whittier v. 340.Winkley,

“ ejusdemrule which ingeneris,The the construction of written
instruments limits theordinarily of towordsmeaning general

them,the as thoseof same class enumerated isunder notthings
Blakslee, 242,Sumner v. 59 N.conclusive.” H. 243. And the

is, it is a law,reason that notobvious rule of anbut inference of
fact; fact, modified,and it is anbecause inference of it is con-
trolled, and sometimes completely superseded, other moreby

fact,and inferences of-sensible which have never beenweighty
thereduced to exactness of orscientific scholastic statement.

But want of exact does notexpression them of theirdeprive
andforce in theimportance oflogical intention.solving question

If the numerous rules of construction invery to be found the
asbooks are regarded inferences of ofsimply fact more or less

and notif are animportance, they undue authoritativegiven
accounton of theireffect of statementantiquity over other

rules or facts,importantequally which on accountevidentiary
their infinite andof variety neversubtilty have been and proba-

formulas,never will be inexpressedbly dogmatic the work of
written instruments and the true intentconstruing ascertaining

of will be lesspartiesand purpose theexposed to criticismjust
andof laymen, less involved in andintelligent doubt.mystery
ofThe apowerlegislative standard towhichestablishing by

and discover themeasure intention of in writtenparties expressed
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innot reside the branch of thecontracts does judicial govern­
itsthe fact of uniform exercise forNor would byment. judges

its aa reason for continuance under constitution andcenturies be
which the distinction between lawrequiresofsystem government

Statefact observed the v. Hodge,and to be strictly by judiciary.
N. H. 510.50

same,facts from evidence is themethod of whetherThe finding
court or Ifthat is the the theperformed by by jury. ques-duty

intention ation fact of under written contractof the parties’
a thatbe submitted to under instructions there areshould jury,

the issue must berules of which determined with-certain law by
instance,intention, as, for thatout to twelvethe actualregard —

means, law,house as a matter ofand a half feet from a thirteen
house,from sillhalf or feet the of theand a fourteen depending
“house,”eaves; that aswidth of the usedtheupon projecting

an extend-the means imaginary perpendicular planeparties,by
the outer of thefrom extreme edge projectionoverhanginging

that are not atto the and tothey libertyground; disregard
rules, asabsurd seem to them practicalthese however they may

men, of the of themore provinceinfringement juryglaring—no
But when the court takes the of theplacecould be imagined.

a the ofsuch facton question, unconstitutionality turningjury
law, and the intention of the partiesinto tobydefeating giving

law, isthe force ofinferences of fact equally apparent.certain
andto use its ownIt can no more refuse ofjudgment knowledge

intention,inmen the fact of thancommon among findingusage
asame constitutional toit the thedeny jurycould right trying

same issue.
a aof written contract presentsAs the construction question

intention, fact,is a of and as thatwhich questionof question
casedetermined the the v.(Prescottmust be by judge trying

Towle,593, 596, 531),Drew v. 30 N. H.43 N. H. itHayes, is
itwhat evidence is for himto inquire competent toimportant

theIf he is not bound ofconsider. otherby reported findings
fact, buta similar of is free toon question exercise hisjudges

an andas be on new unreportedhe would entirely statejudgment,
facts, consider,is it for himwhat to incompetentof evidence view

thatwell established legal proposition, ordinarilyof the orparol
tois not admissible or contradict aevidence varyextraneous writ­

Goodwin,59 N. H. 548. ItGoodwinv. hasten becomedocument?
state,in this that “the constructionan established ofprinciple the

of fact ofis the ascertainment the thecontract in­parties’written
Parsons,v.evidence.” 63 N.competenttention H.from Crawford

Pattee,438, 443; 326; Morse,N. H.58 Morse v.v.Houghton 58
Hood,391; 401;58 N. H. Hurdv. v.H. Corwin Dunsmore,N.
Cram, 31;N.171; 63 H.H. Cram v. Whittier v.N.63 Winkley,

;Covell,62338; N. H. 283­H. v. McShane Main,N. v.Keysar62
4; Kennard, 303;63v. N. H. EdesKennard62 N. H. v. Board-

■ LXVIX. 37VOL.
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man, 580, 592;58 N. H. Sanborn, 631;Sanborn v. 62 N. H.
Conant,Johnson 64v. N. H. 109. Of course it would be mislead­

and. useless to aattempt to definition thating prescribe would
all consider,theinclude competent evidence the court andmay

that would exclude all evidence. Nor is such anincompetent
task inapparently impossible this case. A written con­necessary

istract to the andpresented he is asked to decide whatjudge,
intention of inthe the was it.parties If theexecuting language

andis it cannotplain be contradicted extraneousunambiguous by
evidence, for that would-be aeffect to not reducedgiving contract
to which was not the That thewriting, question proposed. par­
ties meant must be assumed. If aresomething they English-­

and use thespeaking people, to theEnglish expresslanguage
contract,andterms conditions of their it is to insafe thesay,

ofabsence evidence tocompetent the that thecontrary, language
of the must becontract understood to the andconvey ordinary
usual of the as inmeaning English used thelanguage community

the This is apartieswhere live. fact which the court must
atassume or determine the Ifoutset. some isother language

used, andthe collocation of the words mustmeaning employed
be theinterpreted practical, rules of that lan­by grammatical

because that must have been the intention of theguage, parties.
Tuttle, 243,N.Robinsonv. 37 H. 248.

therefore,It is that theapparent, which the trier ofknowledge
fact of' intention withpossesses,the reference to the force of

used,as isordinarily evidencelanguage necessarily competent
of the the shouldparties intended be to theirmeaning given

that,reduced their contract tolanguage. They writing, knowing’
in case should arise as to their there-litigation respective rights
under, the and inof the the ofexpei’ience useknowledge judge

must asbe evidence of the the con-language employed meaning
totract was intended This andconvey. knowledge experience

evidence, law,as aof the trier becomes matter of from legal
and is as on as it hadnecessity, parties the sanc-binding though

enactment,of ortion was toexpress referredlegislative expressly
their as the testin contract which the of theirby meaning

should be determined. This ais rule of thatevidencelanguage
has never been the of con-wholly disregarded, practicealthough

so called rules of construction with rules of law hasfounding
it,trenchedseriouslysometimes the trier littleupon rendering

automaton,athan mechanical usedmore for themerely purpose
in allintention cases fixed and stand-by<ofmeasuring arbitrary

is, mean,The true what didards. the “andquestion parties
how their words can be madenot the applicationmeaningless by

rules.” Cool. Const. Lim.•of 75.arbitrary
But as the same word or series of words dif-may convey very

to the circumstancesferent under whichmeanings, according
or toare used the which the situ-they subject-matter they apply,
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transaction, andin thetheir purposeof the parties, generalation
therewith, are competentconnectedcircumstancesall apparent

andwordsparticularintention expressed byof theevidence
13 N. H. 446.Nettleton v. Billings,in the contract.phrases

or the author’stheof gen­independent subject-matterLanguage,
and The incon­obscure.is usuallyeral purpose, meaningless

venience, wouldwhich one constructionorhardship, absurdity
in another or differentfavor ofis often evidenceto stronglead

character,of that becauseno objectionsconstruction involving
into contracts which aredo not enterin freelymen general

the court onfrivolous, and oftherefore theor knowledgeabsurd
Alcutt v.of the intention of the parties.is evidencethat subject

Strahan, 1;507, 510; 145 Mass.Lowell v.Lakin, 33 N. H.
453,Hamor, 83 Maine 457.v.Haight

“ .enteredtwo haveis that men understandinglyIt improbable
and toclearlya plainlya which contains stipulationinto bargain

would not be toof both. A likelytheythe priori,disadvantage
therefore, a it is not havelikely theydo such a thing; posteriori,

in ofdeed is to be read theit. The of their lightdone language
this improbability.

nature,consideration, of a like has ledwith“This others
are said torule of weto the construction discussing,courts adopt

that where area the premisesrest on presumption granted
it ofwas the intention the partiesor on abounded by highway,

monument, and the line at theas a locateto whole striptreat the
centre; words, a of fact as to the inten­in uponother conclusion

athe court from consideration ofbymade uption of the parties,
relates,which the deedand of the tonature situation thingthe

in under­which havein with the literal theyconnection language
54 N. H.intention.” v.to that Woodman Spencer,taken express

that507, to assume when the512. It is unreasonable grantor
side, andof a on one bounds theland to the centre highwayowns ”“ he intends to retain the ownershipland or on the highway,by

the limits of the tohighwaynarrow withinstrip subjectof the
easement, that understood that wasor the hethe public grantee

to of landownershipto the ordinarilynot enjoy rights belonging
It is thea road. improbabilityby public very greatbounded

a result so that leads to the con­intended absurdthat the parties
clusion, to that hadtheyabsence of evidence thethe contrary,in

if land is boundedBut the onintention. conveyedno such ”“ another field of theside or on grantor,another by adjoining
field,half of that or other frac­include one anyan intention to

it, couldin of the landdescriptionof thepart conveyed,tional
found, such athere is no evidence tofor supportnot be finding.

to the conclu­the would lead irresistibly oppositeAll evidence
sion, be found to be the border line ofand wouldboundaiythe

the mere words of the deedlast mentioned field.the Although
cases, the to whichin both theyare the same subject-matter apply
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different,is which affords sufficient evidence of a different inten­
507,v.tion. Woodman 54 N. H. 511.Spencer,

fact that theThe decisions are almost unanimous in holding
.that land bounded on or a or a ofordinarily streamby highway,

extends stream,water not to the centrenavigable, of the orway
is due to the ofevidence intention inascertained theprimarily' Petition, 360, 381;manner above indicated. Reed's 13 N. H.

Johnson, 520; Co.,5 N.v. H. NicholsRix v. Suncook 34Mfg.
345; 190;N. H. Kimball v. 40 N. H. Woodmanv.Schoff, Spencer,

507; 201;Laconia,N. H. v.54 60 N. H. McShaneSleeper v.
.4;Main, N. 489;62 H. Kent v­ 64 N. H. GardnerTaylor, v­

520;.Webster, Railroad, 149,64 N. 169;H. Goodrich v. 37 N. H.
447, 454; Southworth,15Jackson v. Johns. Warner v.Hathaway,

471; 51,Co.,6 Hamlin 56;Conn. v. Mfg. 141 Mass.Pairpoint
231; Richardson,v. 119 Mass.Sargent, Boston 13Motley v.

146, 154.Allen Under some circumstances similar evidence
thatshow the line is so located as ormay to include exclude the

242;of the v. Major,whole 58 N. H. re Rob­way. InThompson
99;bins, 34 Co., 590,Minn. Holmes v. Turner's Falls 142 Mass.

592; Williams, Stiles,251;Dunham Y.v. 37 N. Church v. 59
642.Vt.

tree, fence,the bound is a a post,When aor the question
linearise whether the should be to rundeemedmight through

it,of or on one•the centre the side ifobject of and thethrough
centre, it,ofwhether at the foot or at the as this awould betop,

in the case amatter of ofimportance tree or used aspostleaning
firstbound. The hasa beenquestion often answered theby

.courts, been,and the has that the of orcentre treefinding the
the line. Tied. Real isdefines s. 838. If a runProp., line■post

a on land thetree of there is to.“by” standing grantor, nothing
intended;sidewhich was and■indicate the want of onevidence

intended,thatis evidence neither side waspointthat that thebut
was thethe tree pointofcentre which the con-through parties

used,But ifthe line to thepass.ceived tree or is not as apost
line,a but ason described the whichbound fromstarting-point

distance,a theremeasure would be noto such togiven evidence
consider, and it would be difficult to ifconceive partiesthewhy,

side,fromto measure not the but•intended from the centre of
Dodd,did not Witt,or so.theytree post,the v. 39 Mass.say

63, Morrill, 252,5265; v. Me. 256.Bonney
”“treea is aBut selected assuppose leaning bound whichby

run, and oneline is partydivision claims it•a passes through the
mightthe whichat locate thetop, line oncentre the ground

tree,the offrom base the whilefeet thetwenty other claimsparty
in-intended is the centre of thethat the atpoint tree the surface

theground: only possible argumentthe orof inevidence favor
is the literalfirst claim ofmeaning deed,the the wordsof of the

not necessitate such ado construction. Butwhich the practical
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fromand plumb-linesof trees droppinginconvenience climbing
inbranches, skilled the use ofor oftheir employing engineers

line,the as well-of mathematical to locateprecisioninstruments
in'in linesboundarythat men do not establishas the fact general

■ bethat the line was intended tois conclusive evidencethat way,
of the tree. Thecentreon the andl’un theground through

toof men of ordinarypractice intelligence,uniformly recognized
atand not locatedlines on the pointsmeasure boundary ground

earth,the ofaltitudes above surface theat inconveniently high
and would bewhich the court necessarily possesses,is evidence

a this sort. Is the court touse on ofbound to question feign
and,aof elsewhichpractice everybody acknowledges,ignorance

in ? Does thea result with it locationreach conflictperchance,
of anda mean -one to the body laj^men,boundary greatof thing

It would be adifferent toradically lawyers? grosssomething
court, on ato the mere ofon that questionjustice saytravesty

afact, -or to different conclusion from thatreachoughtmight
inand acted men general.upon byentertained

“in this isdeed caseThe bound the twelvefirst established by
iseast said Kendall’s house.” There no con­and half feet ofone

landhouse, whether theand the coveredof the questionveyance
the landas a of under thepartthe eaves passesby projecting

are ffncible reasons for thehouse is not Therepresented. posi­
the intend thatpartiesa of a house the-­tion that in conveyance

should be with the house.land below the eaves conveyeddirectly
infer that of a houseIt is unreasonable to the intendsnot grantor

toshall title all land underthat the thereby acquirepurchaser
house;theto the of that landand reasonablenecessary enjoyment

isfallwhich the from the eaves andupon necessary,drippings
therefore,is,it in the If itthat included were other­conveyance.

wise, the sill house,and the the land to ofupretained thegrantor
eaves,histhe off orhe to cut hecompelmight grantee projecting

himself, and thusthem off and mate­lawfullysawmight disfigure
— aof his resultthe whichproperty therially injure grantee,

Cases,not have intended.as reasonable men could there­parties
fore, a of a house landthat underconveyance passes theholding

Willis,not to the v.Carbreyeaves are present inquiry.germane
364; Williams, 481;113 Mass.7 Allen Sherman v. Goodrich v.

149,Railroad, 169. theN. H. The of court inopinion37 Millett
Fowle, 150, to little more than anv. 8 Cush. amounts arbitrary

dictum, neither a discussion ofby nor asupported principles by
If it is on thatcitation of authorities. based decisions aholding

eaves,land underof a house includes the the theconveyance
fails; infor the reasons that those cases areanalogy apply wanting

in that case.
Wilt, 63, aIn Dodd v. 139 Mass. deed described a asboundary

4‘ road, . .. . thence west . .on the tencommencing
”rods; was,and whetherthe tenquestion the rods was to be
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measured from the side or from the middle of the road. After
Denniston, 17,to Peck held,v. 121referring Mass. itwhere was

in cited,accordance with numerous cases that land abounded on
it,extends middleway ordinarily to the of the court onsay, page

65, cases, however,one of these considers the construction—“Not
to be to a in adeed is awhichgiven- ofpoint departurehighway
for a measured line. . . . rule .isThe then well established
when the isroad the terminus ad but there is littlequern, authority
when ait is the terminus and there is no at thequo, monument
other end of the line. A of the court is ofmajority opinion-that

is ait common method of inmeasurement the where thecountry,
is aboundary or to measurestream fromway, the bank of the

orstream side ofthe the and that isthere away; reasonable pre­
that thesumption measurements were made in this unlessway,

in the deedsomething appears toaffirmatively show that they”at the centre ofline the stream orbegan way.
“ The difference between land when abounded andby building,

bounded,a when thusway is When landvery obvious. is bounded
a it would be to assumeby unreasonable that thebuilding, parties

to the intended mainthat ofconveyance portionthe the building
line,should be on one side of andthe the cornices and other pro­

rule,finish on the that in aother. Hence the suchjecting case
the line shall be as on one side ofregarded wholly portionevery
of the Not aso of There is un­building. way.right nothing
reasonable in the athat mere of ifevenassumption way,right

ancreated was intended to extend under theby express grant,
finish aof Hence the ruleprojecting invoked thebybuilding.

is when,not notandplaintiff applicable, applicable asespecially
case, use,in this the of is adverse and notacquired bywayright

... If we shouldby express the constructiongrant. adopt
contends,the forof statute which the and hold allthatplaintiff

cornices,and andbay-windows balconies which have for twenty
sidewalks, thereof,our have become boundariesyears overhung

should have lines,we some crooked and and itsidevery jagged
be difficult forwould our street commissioners to todetermine

what width it would to inbe their them Weduty keep repair.
not thinkdo the can so thinkstatute be construed. Werightfully

that itwhen declares that which have thanfor morebuildings
on orfronted a street shall be thétwenty public deemedyears way

thereof,bounds it means that of the restswhichportion building
the and anddoes in fact and limit theboundupon way,ground

which,cornices thenot the or other far above headsprojections
travellers,of to Farnsworththe sideAvalk.”may happen overhang
Rockland, 508; Morrill,83 Me. v. 52 InBonneyv. Me. 252.

Co., 413,Centre Street Church v. Machias Hotel 51 it wasMe.
that of theheld feet four inches from the south side meet­“eight” that,should be measured the offrom corner boarding-house

side, and from outer of thethe eaves.not edge



567v.December, KENDALL GREEN.1893.]

343,Hall, it91v. U. S. appearedRailroadIn Union Pacific “ aconstructauthorized the tohad plaintiff singlethat congress
from on bound­a the westernpointrailroad andof telegraphline

Iowa, the of theof to be fixed by presidentof the stateary
route, to bemost direct andStates, practicabletheuponUnited

a the linesso as to form connection withto his approval,subject
on meridianat some the one Imndredthpointthe said companyof

theaforesaid, onfrom the of commencementpointof longitude
was, whatof of Iowa.” One questionthe stateboundarywestern

“ Inofof the state Iowa.”the western boundarywas meant by
of stateThe theStrongJustice says, legal boundaryopinion,the —“

9 at L. 52.the channel of the Missouri river. Stat.is middle ofthe
roadthat did not intend that theit is evidentBut congressvery

in the river. Thatfrom a the mid-channel ofstart pointshould
and, it not outwere it wouldpossible, carrybe impossible:would

.of the act. . . well be sup-maythe Congressdesigngeneral
inused accordance with the commonto haveposed language

It is of the ofcommon to speak boundaryusageunderstanding.
river,as a the bemaya or boundarystate county though legal

river; to beof the and ismiddle whenparticularlythe anything
its muston such a which from natureboundary,constructed

land, noon would one understand thedry placebe .constructed
the It isas other than shore of the river.of construction any

and in toaccordance with every-day usage,perfectly legitimate,
built in on eastern of the Mis-a house Illinois the shorethatsay

state,of the thestands on the western boundary tlioiighsissippi
Inof the the of the river.state is mid-channelboundarylegal

therefore, a on western bound-thepointcommon understanding,
ofa in on the shore theof Iowa would be Iowa easternpointary

Missouri, theas a on eastern of Nebraskapoint boundaryprecisely
Nebraska,in on western shore ofunderstood to be thewould be

river.”the
“ charter, to the roadtheir were entitledThe by carryplaintiffs,

‘ mean that road wasThis did not thethe of Hudson.’to city
at the north bounds of the whichcity,to onterminate arriving

creek, fromAbraham’s and several milesofwas the middle Major
athe The are to receive moreof wordscity.the compact part

in to andreference the subject-matter,reasonable intérpretation,
awhich was to roadthe openofpublic goodthe object grant,

the Hudson.” Farmers'of ofpart cityto the compactfrom Troy
389,10 392.Road Johns.Coventry,v.Turnpike ”“ a con-of word house necessitateNor does the definition the

the of Ken-that in -this case most projectionstruction easterly”“ have varioushouse was intended. House may meanings,dall’s
• theor made the ofpurpose partiesevidentupon bydependent

itof is the subject-the contract. Whenand the subject-matter
contract, toit be found includea or other maymatter of deed

houses, or a anasnot known garden,other popularlybuildings
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orchard, etc. v. 58 N.Stickney, H. or a(Marston stable609),
373, ;v. 146 377)Mass.(Bridge Bridge, it even excludemay

orthe to it.approaches Mueller,United Statessteps upleading v.
113 S. 153.U.

In this case no of title to Kendall’s Itquestion house arises.
anis from awhich definitemerely measurement is toobject be

tomade determine the location of divisionthe line. The parties
must have intended the measurement to be made either from the

eaves,external line of from thethe. or foundation of the house.
As no reason appears should had inwhy have the eavesthey
mind, difficult,and itas would ifbe not to makeimpracticable,
the thatmeasurement from thehigh projection, probability

is,almost to that was thatamounting certainty their intention
division shouldthe line be determined andby twelvemeasuring

a half feet from the foundation. If this result conflicts with
the contract the parties understood were therethey making, may

for abe occasion reformation of the deed a bill inupon equity.
;It is not the of court tothe make contracts forprovince parties

when abut construction of aupon contract the result islegal
different whatfrom the or under-materially parties contemplated

stood had inthey upon, they be aagreed may relieved equity by
orcancellation reformation of the contract.

2. The claim is made isthat the entitled toplaintiff recover
for the destruction or mutilation of hisdamages fence-posts,

land,he in'which set the defendants’ which latterand the sawed’
It is thatoff. not found this method of the plaintiff’spreventing

threatened anwas unreasonable one for thetrespasses defendants
to in the offtheir hadadopt protection theproperty. They right
to remove the incumbrance which the plaintiff placedwrongfully

land, andtheir if it was sawupon to off thereasonably necessary
them,to theprevent plaintiff’s the defendantsposts resetting

is towere What and to be donejustified. properlegal protect
one’s from the ordepredations of intrudersproperty trespassers

a ais to extent of fact thegreat uponquestion specialdepending
398;circumstances of the case. Aldrich 53 N. H.v. HoitWright,

Mills, 109,Stratton 54 N. In ofv. H. 116. the absence a finding
that the defendants exceeded the limits inof reasonableness their

to restrain theattempt continued areplaintiff’s theytrespassing,
fornot theliable damage.resulting

Judgment the unless the isdeedfor reformed.defendants

J.,Chase, did not sit: the others concurred.


