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townsis not Hence the waive themay require-controverted.
itdo waive unless take the beforement. theyThey objection

Petition,tois referred the commissioners.the petition Toppan’s
43,24 N. cases before cited. Land-owners are entitled toH. and

untiland have no to be heardno notice of the rightproceedings,
S., 68, 3;to c. s.the commissioners. P.the is referredpetition

14;69, Petition,1; H. 2456 N.c. s. Knox v. Epsom, Toppan’s
43,N. H. 50.

for take he wasIf it Fisher to thewere competent objection,
it at the after he receivedto make earliest opportunitybound

atthe that is to the beforenotice of say,proceedings, hearing
cannot determine thethe commissioners. they question,Though

a ofto whether will to trialproceedhave authority say theythey
it is tosettled. The thepetitionerthe merits before yieldmight

cannot be to takeThe land-owner justlyobjection. permitted
and, defeated,merits, if raise anthe of success on thechance

that he taken with before theequalhave effectobjection might
valid,trial, which, if trial its athe fruitless and costand renders

of Good faith that he themere waste money. requires peti-give
at to suchtioner an least avoid useless expense.opportunity

overruled.Exceptions

J.,Smith, did not sit: concurred.the others

Appeal.Howland’s

file a of assets andfailure to schedule list of creditors withinThe debtor’s
of or before the firstbeginning proceedings insolvency,ten afterdays

creditors, is no forof his theground discontinuing proceedings.meeting

ofAppeal, a decree of the probate.from Facts foundjudge
anHowland made for the ofthe benefitassignmentcourt.by

14, a1892. He filed hislist of creditorshis creditors September
22, their and theresidences amount of each one’sOctober stating

claim,claim, and consideration of nornot the nature thebut
omission,of this and theit was secured. Because factwhether

filed ten oflist was not within after thedaysthat the beginning
creditors,or before first of his thethe meetingthe proceedings,

dismissed the and the court at theproceedings;of probatejudge
dismissal,the order oftrial affirmed to the appel-term subject

lant’s exception.

Sloane, iorand SmithB. thePage appellant.Samuel

Batchellor,and MitchellF. forWestgate Bingham,William ‡
a creditor.Arthur Knapp,
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Chase, the common law of this state anJ. insolvent debtorBy
his to trustees for conversion intopropertyassignmight money,

distribution with or withoutand for those ofpreference among
tohis who assented thecreditors conditionuponassignment,

Richardson,fromthat he should be their claims. Haven v.discharged
113.5 N. H. Such furnished facilities forassignments­

fraud,and of which tookinjustice partiescommitting advantage.
evil, 5, 1834,of 1834the the act c.To July (Laws 161),remedy

it thatwas which was enacted no forby thepassed, assignment
should itbenefit of creditors be unless for anvalid provided

of thedistribution debtor’s his creditorspropertyequal among
claims,theirto nor unless the debtorrespective madeaccording

andthat he had and true“placedoath the intention ofassigned,
inwas to the hands of hisplacehis all hisassignment assignees,

attachment,of not fromdescription,” toproperty every exempt
Smith,distributed. Meredithbe thus v. 8 N. H.Mfg. Company

536,347, 348; 537; Hall,8 N.Low v. H. Barker v. 13Wyman,
298, 301. This statuteN. H. was into the Revisedincorporated

and inStatutes continued force without until(c. 134), change
1861. Neither the common law nor this statute therequired

a of debtor’sof schedule the assets or a list of his creditors.filing
Richardson, ThisHaven v. supra. withrequirement originated

3, 1861, 2488),1861the act of c.July (Laws which provided,
should,that theother withinassignee tenthings,among days

inthe file the ofafter office the ofassignment, probateregister
it,alla of theschedule embraced in and a listproperty of the

creditors,ofand residences the bynames verified the oaths of the
1).and himselfdebtor The act(s. carefully aguarded against
tofailure the the for wantassignee perform ofby duty informa­

tion, the debtor to furnish himby true informationrequiring upon
and himthe to to ifsubject, subjecting punishment heliability

to do 7).or sorefused There was(s. noneglected express pro­
ain thatvision the act failure to the shouldperform duty defeat

northe thatto show such wasassignment, theanything tending
intention of the legislature.

9, (Laws 1862,the act of 1862 c. itBy July 2594), was pro­
ofvided that the assent tocreditors an should beassignment

unless the intent was topresumed contrary manifested the
within afterthirty days werethey notified of theassignee assign­

ment, and that the actions of creditors shouldassenting be
Greenleaf, 421;See Fellows v.discontinued. 43 N. H. Frink v.

Buss, InN. H. 325. Perkins, 336,45 Chamberlain v. N. H.51
undertook to availthe defendant himself of these toprovisions

the discontinuance of the action in barprocure theby pleading
of insolvency Thependency demurred toproceedings. plaintiffs

it did notthe because thatplea allege the as well asresidences
list,names of creditors were inthé stated the and the demurrer
said,sustained. The court (Bellows, J.)was C. inThe plea—“
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this is in bar of the suit,caso further of theprosecution and is
1862, 1,based the law of s. c. 2594. . . .upon July, Inde­

thatof section the could availplea and topendent nothing;
effect,to itenable the debtor with he mustplead show a sub­

stantial with the of the lawcompliance provisions which were
to the creditor the means of of the charac­designed give judging

ter and of the and of determin­validity assignment, consequently
whether to or withhold his assent. These provisions, ining give

ato and listschedule of creditors withrespect theirfiling resi­
dences, character;that andare of we cannot hold that anything

fullshort of a with those willcompliance provisions be sufficient
to a of assent so far as to maintain ajustify presumption bar to
the further of the suit.” Theprosecution decision did not togo

effect,extent ofthe the void. In it allowedholding assignment
the to fromdissent theplaintiffs after theassignment long expira­

execution,tion of its and tothirty days from theirpursue remedy
the debtor outside theagainst thisinsolvency proceedings. By

course could not divert the in thethey property assignee’s posses­
creditors,sion from but could reach theassenting remain­surplus

after creditors were Fellows v.ing assenting paid. Greenleaf,
supra.

All the acts referred to were revised theupon enactment of
1867,the General inStatutes and incorporated into <:. 126.

4Section of this thatchapter the schedulerequires of assets shall
acontain statement of the estimated value of the property

embraced in the and it,of the incumbrancesassignment upon
and that listthe of creditors shall contain a statement of the
amount and nature of their inclaimsrespective addition to the

s. 1 ofparticulars the act of 1861.required by 8Section provides
that if the shall fail to file a schedule ofassignee andproperty
list inof creditors ten or a bond in fivedays, or withindays, such

allow,hefurther time as the shallmay cease to bejudge assignee;
and s. 9 thatprovides whenever a shall inoccur thevacancy office

cause,of from theassignee shallany judge appoint another upon
of the debtor orapplication creditor.any Failure on the ofpart

the remedied,to hisperform isassignee notduty by avoiding
the and the debtorassignment and creditorsdepriving of their

it,under butrights by for the ansubstituting delinquent assignee
who will the ofperform duties the office.

The law thus far was an law.distinctively Roches­insolvency
Chick,ter Bank v. 64 N. H.Savings 410. It contained no provi­

sion for a of the debtor from his debts withoutdischarge payment
full,in nor forany provision involuntary Theproceedings.

United States act ofbankruptcy 1867 was inrepealed 1878.
After and doubtless because of its of itsrepeal, provisionsmany
were law,into theincorporated state rendering itinsolvency

a 1885, 85;law.essentially bankruptcy 1889,Laws c. Laws c.
96; S., 201;P. c. Backus,Barth v. 140 N. Y. 230. Creditors as

vol. Lxvir. 38
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as nowwell the debtor and the debtormay begin proceedings,
debts,from certain of hisbemay voluntary proceed-discharged

are an to the of and anby probatebegun assignment judgeings
him, of anto be instead toappointed selectedbyassignee assignee

itdebtor. However is made or itthe must be con-expressed,by
allstrued to the debtor’s estate not from attach-convey exempt

Dube v. Maseoma Fire Insurancement. 64 N. H. 527.Company,
It all and liens on theavoids debtor’s madepayments property,

months,three to or securewithin satisfy debtspreviously existing
26). The passes into the and(s. property immediately possession

court;of andthe the court tocustody proceed ofmay dispose
kinds of and estate,certain to collectproperty, debts due the

for the of anwithout Allappointment thewaiting assignee.
of the debtor not fromexempt attachment comesproperty under

court,the of the to be converted intoprobatejurisdiction money
hisand distributed creditors. The of creditors toamong right

distribution vests in themsuch on theimmediately assignment.
Mann, 60, 63;32 Brunt,In re Minn. v. Van 37 Barb.Metcalf

621, 627.
for a schedule of8) assets and a listprovisiones. filingThe “ shall,of is as follows: The debtor withincreditors ten afterdays

make, oath,ofthe the on and file in thebeginning proceedings,
creditors,a schedule of hisofficeof the theregister, placestating

each, known, each,of if theof residence amount due the nature
debt, thereof,of the true consideration andeach any security given

estate,and a of allfor its schedule his itspayment, loca-giving
and the all thereon,tion and nature ofdescription, incumbrances

date, amount, If,and mistake,with the consideration of each. bjr
misfortune,accident, the schedulesor are furnished withinnot

limited, shalltime above bethe delivered as soon asthey bemay
creditors,”thereafter, and the firstbefore of the Themeeting

notof this section was to obtain information forobject notifying
:of theof the that ispendencycreditors proceedings provided for

6; anin was not to secure ofs. the debtor’s :inventory estate—it
25;in s.is forthat of theprovided provisions section are—the

for fraud:not relied andupon discovering special ample provi-
inthat are made other 15,sions for of lawpurpose parts the (ss.

27,26, ; office,19, 40) their like that of the provisions of s.—but
1861,of is to secure theof the act for and7 otherassignee parties
informationin interest true the condition of theconcerning estate.

leastat inareThey supplemented, s.involuntary proceedings, by
50, that the debtor shallwhich be if heprovides punished wilfully

information,to furnish the oromits furnishes falsefraudulently
are thanincidental ratherTheyinformation. essential provisions.

with them does not itrenderNon-compliance toimpossible carry
the of the law. Theinto effect andpurpose creditorsassignee

sources,fromthe information other orcan from the debtorget
27,himself, of s. debtor,with the aid which that theprovides
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oath,shall submit to examination on as-when thebyrequired,
“creditor,or matter which affectanyany touching maysignee

inhissettlement of estate There is nothe insolvency.” provi-
a to with thethat failure of the sectionrequirementssion comply

invalid andshall make the discontinue the proceed-assignment
law, 1885,of theThe modifications effected the acts ofbyings.

1889, 1891,and do not lessen the of this evidence.weight negative
debtor,toA result of such vital the andconsequence especially

creditors, in ato the would not be left tobankruptcy proceeding
inference.

of the law is “theThe distribution of the debtor’spurpose
creditors,his and theproperty proportionately among discharge

of from further if shallthe debtor he himselfpayment, bring
within for it.”the conditions Batchelder v.prescribed obtaining
Batchelder, 31, 32. If66 N. H. the under theproceedings assign­

arrested,ment are the ispurpose defeated. The creditors lose
intheir the debtor’s that whichproperty, portionrights including

has relieved from liensbeen the of the law. All thisby operation
without their orprevious assent. Ifmay happen knowledge they

it toknew was would be tohappen,likely they powerless prevent
it, it be forhowever much their interest to do so.might The

ordebtor his wilful omission to file the sched­bymight, negligent
ules, he couldwhat not do a formal deedaccomplish directly by

This isthe inconsistent with therevoking assignment. purpose
;and laws andof such there is no reason totheory thesuppose

suchattached to the terms of the statute.meaninglegislature

sustained: decree court reversed.Exception prohateof

Carpenter, J., not sit:did the others concurred.

Emerson, v.Adm’r, Lebanon.

a isthe whether defective reason ofquestion highway byOn the insuffi-
said,of a evidencethat theciency railing, highwaysurveyor when the

before,inwas several that it wasrailing put years betemporary,may
excludedon the that it is tooground remote.properly

Case, for the loss of the life of the wifeplaintiff’s occasioned
•Triala defective verdict forby thehighway. jury; defend-by

and his wife wereants. While the plaintiff aupondriving high-
Lebanon, 21, 1891,in on the horseApril turned toway suddenly

aand went theagainstone side railing fromseparating highway
it,liver, and withMascoma broke the and itscarriage occupants

river,into the and Mrs. Emerson was drowned.went The plain-
narrow,was thattiff claimed that the there were andhighway logs


