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which, course of businessTheUnder werethey employed.
bein with the mayits dealingsthe agentsadopted by company

factThe mere that theevidence that question.uponcompetent
underhas been accustomedas a matter of expediency,company,

the onfull policies-circumstances allow them premiumssome to
in doesaccounts,forreturned, which had previousbeen paid

a of law that all thefind as matterenable the court tonot
with thenot, to be creditedwere, premiums theyor were*agents

fact,is one ofadvanced. The presentedvoluntarily question
in different casesdetermined differentlywhich bemayevidently

circumstances.to theiraccording varying
to terminate-that has inducedThe policy-holders5. motive

onthe policiesis immaterial. The substance ofcontractstheir
ter-the is that the couldcase,as stated in companythis point,

andthe on reasonable notice payingminate givingcontracts.“
insured could terminate themamount,” and that thea ratapro

a fear of itsthe orThe ofinsolvency company,by request.
a be a reasonreceiver,ofor theinsolvency, appointment might

ex-act inconsider sufficient to uponthe insured wouldwhich
contracts. But theythetheir of terminatingrightercising

orThethem without reason. insolvencycould terminate any
as a moralof theembarrassment company, operatingfinancial

them to surrenderinsured and forcingtheuponcompulsion
interests, would notof theirfor the protectiontheir policies

andthemthat contracts were terminated bythe fact thealter
thenot by company.

discharged*Case

concurred.did sit: the othersJ., notWallace,

Hillsborough,
June, 1894.

Attorney-General v. Sands.(ex rel. Gregg)

in auponconvention contest relat-by cityof the councilsfindingThe faets
final, bequestion cannot retried on<is and theto the election of mayoring

of a quoin the nature warranto.an information

warranto,a filedof thebyin the natureInformation, quo
election the ofthe relator’s to officeattorney-general, alleging

of the office.and the defendant’s usurpationof Nashuamayor
received a of'the candidates pluralitywhich ofThe question,

incouncils convention heardand the citywasvotes, contested,
favor the The-in ofdetermined it defendant.andthe parties
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certain ballots counted theclaimed that conventionbyrelator
marked asnot votesdefendant were forproperly him,for the

wasif were the relator elected.that, rejected,and they

the relator.Mitchell,M. forJohn

Edward andPersons,Frank N. H. J.Wason, Hamblett,Charles
for the defendant.

47,Per is in P. c. s.S., 2, that,It “TheCuriam.* provided
councils shall in themeet convention on daycity appointed by

law or ordinance for that and the clerk,citypurpose, having
entered votes in eachthe record the number of wardupon given
for voted for as shall before the conven-every person laymayor,

the returns shall examinetion of such and the conventionvotes,
the same and declare has thethe who number ofperson largest
votes to be elected and cause him to of hisbe notifiedmayor
election.” Section 3 “In case the election ofthat,provides

is the in shall havecontested, councils conventionmayor city
to send for and theinto cor-power persons may inquirepapers,

rectness of returns,the and shall hear and evidence asreceive to
fraud ;or misconduct in the andany relation to election for that

time,from time to not later than the timepurpose may adjourn
for the convention the new councils.” Theappointed of city

is whether the decision of the councilsquestion presented city
of Nashua that the defendant was elected is orconclusive,mayor
whether it be in thismay again litigated proceeding.

“As the election officers for the most ministerialperforin part
conclusive,functions their . . . .returns . are not . butonly,

the final decision must is therest with the courts. This general
rule, and the are cases . where aof those . .exceptions special

board is establishedstatutory with of final decision.”powers
Cool. Con. Lim. a735. “'When the statute creates tri­special

andbunal theprescribes for trial of contestedspecial proceedings
election and thecases, tribunal which the isto jurisdiction given
is vested with full into all involvedpowers adjudicate questions
such cases, the courts will not take icarrantojurisdiction by quo
at common Paine islaw.” s. This a mereElections, ap­860.

“to election cases rule whenplication of the that thegeneral
intend a court’s of shalldecision of fact belegislature questions

revisable another tribunal a theby case,on new trial of whole
whether there is error not,of law an isor pro­appeal ordinarily
vided.” Watson,v.Boody 64 H. When no162,N. 186. appeal
is from theprovided decision of the constituted tribunal on ques­
tions of fact it,before the inference is that theproperly legisla­
ture intended that the v.decision be final. Inshould Gregg

* pageSee foot-note on 22.
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N. H. it wasGoodrich, 543,67 settled that the councils incity
are aconvention not board of canvassers of the electiononly

returns for but also a andtribunal tomayor, tryempowered
decide all of law and fact in his election.questions involved

of the allelection, with the that this courtjudgesBeing power
has in a warranto to hear and evidence andquo proceeding weigh

fact,decide of come within the rule abovequestions they general
mentioned. v. N. H.Little, 61 365. If there areDoughty excep-

to this rule,tions the case On theis not one.general present
anof the statute is and there is no evi-subject exception silent,

whichdence from it could be inferred that an wasexception
intended the in cases There isby of this character.legislature

ano more evidence of that the convention’slegislative purpose
of fact be retried in this the find-court, than thatfindings may

factof fence-viewers be reviewed in theby sameings may way.
S„ 143,c. s.P. 19.

The fact, that the statute the convention topower adju-giving
dicate the of thesubject election of a contains noupon mayor

decision final and doesexpress exclusive,theirlanguage making
amount anot to demonstration that the intended thatlegislature
casethe be retried in this court on a like themight proceeding

one.' It is evidence some thepresent having upon ques-bearing
of intent,tion and in the absence other evidence itlegislative of

be conclusive. But it does not all evidencemight exclude other
theof force and effect of statutory language.

“21,Article Part 2, of the theconstitution that houseprovides
returns,of shall be the andelections,ofrepresentatives judge

of its members.” “theArticle thatqualifications 34 provides
senate shall finalbe of the andelections, returns,judges qualifi-
cations of their own members.” claim that theNo one would
use of the “final”word in the last article renders the determin-
ation of the title of one of its members the senate more bind-by

than a similar the in the title ofing house tofinding by regard
its members.one of The in aresult either case is final adjudi-

cation of the facts-.
“Each branch the shall the final ofbecity judge[of councils]

the. election and its electionof and ifqualification members, any
is contested shall have asthe same ascertain the factstopowers
the convention have in to the ofcity regard mayor.”election

48,S.,P. c. s. 11. If the final had it would.omitted,word been
have been difficult to of eachbetween thedistinguish power

abranch of ofunder this and thecity government section power
the house under Art. 21. maintainThere are authorities that

asuch Hall, 120-123;distinction v. N.(People 117,80 Y. Com­
Allen,monwealthv. a rule70 Pa. St. but are based on465), they

construction,of and not on the foundintention of the legislature
as a fact from evidence. The rule are basedcompetent they
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unless the to electionis, that law power tryconferringupon
a tribunal or bycases on expressly necessaryspecial provides

its the offinal,that action shall thejurisdictionbeimplication
isand the tribunal concur­remains,courts that of specialhigher

and Dill. Cor.,1 Mun. s.rent, subordinate. 202.temporary, By
strictness,this rule to much andstatutes with applyingapplying

“shallit to the constitution with much the beliberality, phrase,
is made a inelections,”of to have the constitu­meaningjudge

in ofit does not have the This methodtion statutes. construc­
tion cannot be followed where the intent of the law-maker is

evidence,the and notfound of arbi­by weight byjust competent
rules of the enactsWhen thatjudicialtrary legislatureorigin.

each branch of a the of the elec­shall becity government judge
its the is that themembers,tions of inference lan­they copied

thefrom that it would meanconstitution,guage understanding
the it constitution,in statute what means• in the and intending

andthat work­bodies, created,municipal legislative organized,
on the of themodel the state shall have sameing legislature,

as the their It isof elections of members.judges alsopowers
that, thefor reasons convenience in transac­ofprobable public

tion of the of tocities,affairs the intention was estab­legislative
a cases,lish tribunal for the determination of such whichspecial

would act and the inci­withoutexpeditiously, ordinarilydelays
dent to Committee,v.judicial Peabody School 115procedure.

383,Mass. If its were in386. decisions to review theopen
court, thesupreme inconvenience to wouldbe avoided besought

andincreased, the defeatedwould be alegislative purpose by
rule of construction. thePerhaps againststrongest argument
this view is infound the v.the court inopinion People Hall,of
supra. theDoubtless of that isreasoning opinion competent
evidence on the construction;of not coun­but it doesquestion
terbalance the reasons anfor result.suggested opposite

The statute each thebranch of the councils finalmaking city
of the election ofjudge its in samemembers the sen­proceeds

tence to confer and indescribe the to be thepowers employed
exercise of the of election “Ifpower contests.general trying” “any election is contested theeach branch shall have same

to ascertainpowers the thefacts as convention have incity
toregard the election of The finds andconventionmayor.”

acts facts,the notupon a oras board board ofmerely returning
canvassers, but inalso a v.judicial capacity. Goodrich,Gregg
supra. a of the ruleBy of constructionrigorous application

inapplied some it heldcould be that thejurisdictions, jurisdic­
tion of the court on vxaranto is not excluded inquo termsexpress
or by necessary what isimplication. But ?necessary implication
It seems to have been be anunderstood to that isimplication

andabsolutely But we are awarenecessary unavoidable. of no
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kind can overridea rule of thatwhich theby stringentground
Theintent evidence.competentfact of proved'bylegislative

ofthe to the powermade ascertainingreference by legislature
in the electionfacts, in the convention to ofthe vested regard

to that the under-is evidence show legislaturetendingmayor,
of towas of the election themayor,the conventionstood judge

isand as each branch of the councilsintentssame purposes judge
of its members.the electionsof

in jurisdic­authorities this otherconflicting upon subjectThe
Hall, 117; Wis. 470,v. N. Y. State v. 69Kempf,tions 80(People

Turner, 425; v. Pa.Allen,44 Mo. 70475; v. CommonwealthState
131; v. 86 Me.State, Clayton,Echols v. 56 Ala.465;St. Curran

332; v.Leech,v. 44 Pa. St. Lamb42; Lynd, 44Commonwealth
Marlow, v.336; 114;v. 15 Ohio St. State CommonPa. StateSt.

Camden,Council, 111, v.114;Law Kendell N. J. LawN. J. 4733
v.Committee, 383;v. School 115 Mass. Metz­64; PeoplePeabody

furnish reasons toCal. do not sufficient thejustifyker, 524)47.
the settled doctrine of this state tointroduction into relating

an in cases. Thereof electionexceptionstatutory construction
a contested beis reason election should not byno why governed

fence,a it relates toto contested so far as thethe rule applicable
facts the tribunalof the found author­conclusiveness by special

and decide the case.ized to try
ais an in the nature of war­This information quoproceeding

for the trial of ais the form of actionranto, which appropriate
actionIt is the ofoffice. not form fortitle to properdisputed

the correctionthe forjurisdictionthe exercise of superintending
madeotherof law. Whether should be partiesof errors persons

errors,the of such it is notin an action for correction necessary
maintained forAs this cannot be thatto inquire. proceeding

is the in the form' of actionthe whether defectpurpose, question
an amend­amendment,an and whether suchcan be cured by

Amendments in the form of actionsallowed.ment should be
suchwhen pro­are allowed requiresordinarily only justice

98; v. Herrick,N. Edes 61 N. H.v. 59 H.cedure. Redding Dodge,
60, in this caseH. 612. The facts show61; v. 63 N.Hardy Nye,

the The numberthe merits are with defendant.that equitable
him than the number intendedintended for isof votes greater

latter seeks to oustThe which thefor the relator. ground upon
the Australian ballot lawthat the construction ofthe former is,

theelection,result in his by rejec­which he wouldfor contends
than ofthe intended for the defendanttion of more of votes

be, does nothim. However this maythose intended for justice
of rais­for thethe of an amendment purposeallowancerequire

canthe be defeated.whether the will ofthe peoplequestioning

dismissed.Information

the others concurred.Carpenter, did not sit:J.,


