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Cummings.v.Whitcomb

oí anby againstaction a of theassigneecovenant lessor termAn will not
promisedto a tooperate release lessee stand behind the lessorwho in such

suit, requestand at whose it was norbrought, does it limit the lessor to an
on promise.action the collateral

Covenant,Debt and lessor lessee, for rent reservedby against
under foundin a lease seal. Facts aby referee. The lease was

a term of five from and1,for containedApril 1873, noyears
an or The defend-against assignmentstipulation under-letting.

1874,the John W.ant lease to 8,assigned Starkey, August by
a under both himseal, and whichwriting by insigned Starkey,

latter rent,the to the the defendant’s cove-agreed pay perform
and the defendantnants, them.indemnify against Starkey’s

theoffered to rent to the whosubsequently payagent plaintiff',
to thatdeclined receive he noit, one but thestating recognized

defendant as lease.to the The thendefendantparty requested
to rentthe receive fromplaintiff thatStarkey’s sayingagent,

he would continue on theliable lease. The plaintiff thereupon
received rents from andthe therefor inagent, gave receipts

hewhich of the for thereceipt defendant.acknowledged money
All of rent were made thesubsequent payments ex-by agent,

a 17,of made the defendantcept payment by$101 April 1877.
term,the theAfter of theexpiration re-plaintiff' frequently

the thedefendant to balance The defendantquested due.pay
did not his but the to collect itdeny liability, urged plaintiff
of the heirs of and to widow toappliedStarkey, Starkey’s pay
it the the1884,to In at the theplaintiff. defendant,ofrequest

an action of covenant the deviseesplaintiff' brought against
the due,under will for balance defendanttheStarkey’s prom-

to stand in Inbehind the the that actionsuit.ising plaintiff
in 63 H. there was for the de-N.(reported 607) judgment

fendants.
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who forthe movedreferee found for judgment.The plaintiff,
should be entered forcontended thatThe defendant judgment

of covenant thethehim, by plaiutiff againstbecause (1) action
treat defendant’s as-was an election to thedeviseesStarkey’s
release the defendant onlessee,as and tothe operatedsignee

lease; and thein the only remedyhis (2) plaintiff’scovenants
collateral to stand behind himpromisethe defendant’swas upon

heirs.thein the suit Starkeyagainst

for-theFaulkner, plaintiffBatchelder

H. Woodward,and Don forMassachusetts)ParkerHerbert (of
the defendant.

theThe action in covenantBlodgett, againstby plaintiffJ.
theelection him to treat de­heirs not an bythe wasStarkey

and to l’eleaseas did notlessee,the operatefendant’s assignee
Ifin lease. that actionfrom his covenants thedefendantthe

ithis own motion,the ofhad been by plaintiff mightbrought
the defendant;claimed for ithave had the effect byperhaps
atit was the defend­facts show thathut the clearly brought

it,stand and thatand his to behindant’s upon promiserequest
facts,the these thefor his In ofit was benefit.solely light

been the nominalmust as partybe regarded havingplaintiff
such,the real As theand the defendant party. attemptmerély,

the obtainedto set technicalthe defendant now up advantageof
name, iswas in the uncon­him the action plaintiff’sbecauseby

Theand indefensible. doctrine of equitablewhollyscionable
is,The thatwith full force.to him principleappliesestoppels

hishis in­has or conductwhere one by representationsparty
him ana transaction toduced the other to give advantageparty

assert,and toit would conscienceequitywhich be goodagainst
to avail himself ofin a be permittedhe will not court of juétice

222, 233;Wilkinson,13 Wall.Insurance v..that Co.advantage.
285,—282, note;Am. Dec. andKimball, 163,43 N. H. 80Drew v.

287, 292; Y. Rubber v. Rothery,N. H. N. Co.Cole,Horn v. 51
v.822, note; Bacon,and Cowles310,—1 Am. St.N. Y. Rep.107

371, v.note;451,— and Caldwell Auger,56 Am. Dec.21 Conn.
Commissioners, 23708,—45 Kan. Am.v.217;4 Minn. Stewart

St. 746.Rep.
that thedefendant, onlyclaim the plaintiff’sfurther ofThe

the plain-to stand behindis his collateralupon promiseremedy
fair andsuit, indefensible. Theisthe Starkeytiff in equally

is, defendantthe that theof promisereasonable construction
from the costsharmless the plaintiffand savewould indemnify

it.suit; we construethat and soof

the theon report plaintiff.Judgment for
All concurred.


