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ilar reasons justice may require, in this case, a joinder of all
parties in interest for the protection of all against further litiga-
tion; or the same purpose may be accomplished by the filing of
a release signed by such interested persons as are not parties to
the action. When this is done there will be

Judgment against the defendant for $30.

CARPENTER, J., did not sit: the others concurred.

Sullivan,
June, 1894.

Baxrsr . Tonyus.

If & conditional vendee of goods has authority to sell them and use the avails
as he sees fit, the vendor acquires no title to goods purchased therewith.

Under an agreement that a creditor may at any time take possession of
goods and hold them as security, no title passes until possession is taken.

Trover, for a stock of jewelers’ goods. Facts found by the
court. August 26, 1886, the plaintiff sold and delivered to
A. O. Putnam a quantity of jewelers’ goods, upon condition
that they were to remain the plaintiff’s property until Putnam
paid his note of that date for $900. The contract was evidenced
by a writing which was not sworn to or recorded. Putnam,
with the plaintiff’s knowledge and in accordance with their mu-
tual understanding, sold the goods as he had opportunity in the
course of his business as a dealer in jewelry, rendering no ac-
count of the sales to the plaintiff, and used the avails for the
purchase of other goods and for such other purposes as he saw
fit. October 6, 1891, the plaintiff loaned Putnam $200; October
7, 1891, 8100; and May 24, 1892, $200; and took his notes
therefor. 'With this and other money, including the avails of
the principal part of the original stock, Putnam bought similar
goods and put them into the store. By agreement in writing,
made at the time of the loans, the plaintiff had the right to take
into his possession whenever he pleased these goods or any part
of them, and hold them as collateral security for the payment
of all the notes. ITe never exercised the right, and the goods
remained in Putnam’s possession until they were attached by
his creditors. February 24, 1893, Putnam made an assignment
under the insolvency law, which dissolved the attachment. The
defendant, assignee of the estate, took possession of the goods
and sold them at public auction, having previously refused to
surrender them to the plaintiff upon demand. Putnam’s in-
debtedness to the plaintiff was $1,850, and the goods were sold
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for a larger sum. Judgment was ordered for the plaintiff for
$150, being the value of the goods converted by the defendant
which could be identified as a part of those in the sale of Au-
gust 26, 1886. The plaintiff excepted because the judgment
was not for the full amount of his debt.

Edward D. Baker and Albert S. Wait, for the plaintiff.
Ira Colby, for the defendant.

Cuasg, J. The authority given Putnam to sell the goods

named in the contract of conditional sale did not transfer to him

the plaintifi’s title to them. It was merely authority to pass
the title by a sale of the goods in the ordinary course of business.
Until such sale, or, if there was no sale, until the plaintiff was
paid for the goods, his title continued as against Putnam. Holt
v. Holt, 58 N. H. 276. It was also valid as against the defend-
ant, Putnam’s assignee, notwithstanding the contract did not
contain an affidavit of its good faith and was not recorded, as
required by Laws 1885, ¢. 80, ss. 1, 2. Adams v. Lee, 64 N. L.
42]1. The plaintiff was entitled to the judgment that was
ordered.

Putnam’s authority extended to the use of the proceeds of the
goods sold for the purchase of other goods and for such other
purposes as he saw fit. He did not act as agent of the plaintiff
1n purchasing goods, but on his own account. In other words,
the proceeds of the goods sold were loaned by the plaintiff to
Putnam, the same as the money represented by the notes. Put-
nam was not obliged to use any of the money for the purchase
of other goods, but was at liberty to appropriate the whole to
any other purpose. The plaintiff] therefore, acquired no title to
the goods purchased with the proceeds of the original goods by
the fact that the purchase was made with money to which he

- might have asserted ownership. -

The second agreement did not give the plaintiff title to any
goods. It was executory in form and substance. It merely
gave the plaintiff’ the right to take possession of goods and hold
them as collateral security for the payment of his notes,— the
right to have them pledged to him whenever he required it to
be done. The pledge was not consummated because the pos-
session of the goods was never delivered to the plaintiff. Brown
v. Wiggin, 16 N. H. 812; Young v. Kimball, 59 N. H. 446. The
plaintiff, having no title to the goods nor any possession of them,
cannot maintain this action in respect to them.

Whether he would be entitled, as against the defendant

- (Hauselt v. Harrison, 105 U. 8. 401 ; .Adams v. Lee, 64 N. H. 421),

to a specific performance of the contract giving him the right to
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demand a pledge of the goods (1 Sto. Xq. Jur., ss. 714-721,
746, 788, 790), is a question that is not raised.

Lleeption overruled.

CARPENTER, J., did not sit: the others concurred.

Sullivan,
June, 1894,

STOCKWELL v, WILLIAMS.

The delivery of a deed is not effectual unless the grantor parts with all con-
trol over it. , .

A writing which does not identify the parties, the premises,and the price
agreed upon in a sale of land without resort to parol evidence, is not a
sufficient memorandum under the statute of frauds.

‘Weir or Entry. Facts found by the court. January 12,
18938, the defendant executed a warranty deed to the plaintiff’ of
the demanded premises and acknowledged it before John Me-
Crillis, with whom it was deposited under a verbal agreement
between the parties that he should retain it in his possession until
April 1,1893,and on or after that day should deliver it to the
plaintiff upon his paying to McCrillis for the defendant $1,189.
The price of the land was $2,200, which was the consideration
named in the deed, and the difference between $1,189 and $2,200
was represented by a mortgage on the premises which the plaintiff
was to pay or assume. Insurance of the buildings was to be
transferred to the plaintiff when the deed was delivered to him,
and thereafter the defendant was to have the rooms she then
occupied so long as the plaintiff owned the place, at a rental of
810 a month. The plaintiff claimed that at the time of the agree-
ment he paid the defendant $11 on account of the purchase
money. The defendant: claimed that the $11 was a loan to her.

The defendant understood that she could rescind the agree-
ment and recall the deed at any time before April 1; the plaintiff
understood she could not. Before April 1, the defendant re-
quested McCrillis to return the deed, and upon his refusal ob-
tained an injunction forbidding him to deliver it to the plaintiff.
April 1, the plaintiff tendered MecCrillis $1,189, and demanded
the deed. Tt was not delivered, and remsains in the possession
of McOrillis.

Albert S. Wait and George B. Brown, for the plaintiff.

Ira Colby and Shepherd L. Bowers, for the defendant.




