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Grafton,
June, 1894.

Spaulding Groton.v.

bounds,highwayfor aUpon petitiona to the selectmen between two fixed
bounds,at one of the but notway beginningtheir out of a extend-laying

other,to maythe be valid.ing
descriptionthe of out a the oflaying highway,In return selectmen one of

”“extending from a bound asoutherlythe courses as fixed certain dis-
”“A, bound,Btance land of and thence south over land of toover another

that isnecessarilynot show the void for uncertainty.does return
A road other courses those inconstructed on than described the judgment

laying highway.it out is not a legal

Case, for to have beeninjuries, occasionedpersonal alleged
16, 1886,a defective Facts aby highway. agreed. April peti-

tion several was to thesigned parties presented selectmen ofby
a new at stakeGroton, for a andhighway, stones“beginning

near thethe house of Johnnearly oppositewater-trough Irving
Hollow,on the from to Grotonhighway leading Knmney so

Groton;in said town of thence in acalled, directionsoutherly
about rods to a and in100 stake stones said near thehighway

the lastof hill on said thencetop steep saidhighway; following
as now to a andtraveled stake in saidstoneshighway highway

near the thelane to farm ofsoutherly Clintonleading French;
athence in direction about a75 rods to stakesoutherly and

stones near the schoolhouse in said Groton inHollow, said town
1886,of 6,Groton.” the selectmen laid aMay out andhighway“made a asreturn thereof follows: We are of that foropinion

the accommodation of the there is occasion thepublic for same,
and we therefore out a new as in saidlay highway requested

at a stake at thepetition, beginning water-trough nearly oppo-
site the house of John thence in aIrving; directionsoutherly
120 rods over land of Charles thence south overSpaulding; land
of A. P. French’s aheirs 45 rods to stake in the old highway,
and the to 5Ófeetbe wide.” The boundhighway last mentioned
in the isreturn not theidentical with last bound mentioned in

butthe is frompetition, about 178 rods it in a direc-northerly
tion. roadThe as constructed onruns various courses. If it is
held that the road laidas out and constructed is not a legal high-

the nonsuit; otherwise,isway, to becomeplaintiff the case is to
stand for trial.

M. Fletcher, Mitchell,,andJoseph Story,C.George Bingham $
for the plaintiff.

Chaseand Frank JST.Parsons, for the defendants.Fling
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1. The of the selectmen outPer Curiam.* judgment laying
ain been 'rendered onhaving petitionthe way question, properly

67,(G-, e. s. is not to collateral ifL., attack,them openbefore 1),
is the inlaid out for thethe substantially way prayed peti-way

538;v. H. Horne v.Brown, Rochester,Brown 50 N. 62tion.
347, 350; Brooks, 423,Fowler v. N. H. 424. If348,H. 64N.

the was itof or bepower defective,the execution wrongful may
or in a directcorrected, vacated,revised, seasonablyproceeding

for that one a interestbypurpose any rightfulinstituted having
H.matter v. 65 N. but until this isKennedy,thein 247);(State

out is conclusive evidence of the thethe ofdutydone, laying
the in a suit it for in-to repair highway against damagestown

of the defective condition of the road.in consequencecurred
Rochester,supra.v.Horne

that the record shows thatdefendants insist conclusively’The
had to out the describedno lay wayselectmen jurisdictionthe

athe asked for road from onereturn, because petitionin their
and the laid notanother,terminus to out doeswaydefinite

It is claimed that the terminithe second terminus.toextend
borrnds,definite that determine with exact­aretheof petition

arethe road the selectmen authorized to laythe extent ofness
thea that does not and end atthat outandout, laying begin

in is void.established the petitionarbitrarily absolutelypoints
is to the selectmenin necessary giveaThat petition writing

admit no v. 50 N. H.Morse,can of doubt (State 9);jurisdiction
a for one does nottrue thatit is also petition highwayand

an different one v.to entirelythem outlayauthorize (Eames
67,44 the hereN. H. butNorthumberland, question presented69);

ahave the to out overthe selectmen power lay waywhetheris,
when the does notfor, publicof the course prayed gooda part

theit. Does it follow fromthe whole of necessarilyrequire
asked onea that the forof such petitionersrecord judgment

laid another? If such is theand selectmen outthehighway
it is collateralthe noteffect of judgment, protected againstlegal

had no of thethe selectmen subject-­becauseattack, jurisdiction
Fowlerto determine. v.which the purportsmatter judgment

H.N. 423.Brooks, 64
“1791, That atit was8,act provided:the of FebruaryBy

for newwhen there shall be occasion anyhereafter,timeany
inroads, laid in town oranj?to be out placeor privatehighways

andbe,such town or herebyselectmen ofstate, place,thethis
cause,made if seethem,to theyonare empowered, application

be for thesame, such or roadthe whether highwayoutto lay
thein for the benefit oftown, or orgeneral,publicbenefit of the

3, re-1829,'The act of Julyonly.”or persons applyingperson ”“ thein afterthe wordsstatute,this writingenacted adding
* page 22.See foot-note on
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1830,“made to them.” Laws,words ed. Before thatp. -573.
the statute did not intime terms that the forrequire application

new should he ina nor did it in terms makehighway writing;
of the selectmenthe thejurisdiction independ upon allegation,

the verbal or written aof fixed bound at each ter­application,
of theminus If theproposed way. thepublic good required

of aestablishment more convenient means of communication
two thebetween furnished little directplaces, evi­legislature
aof limitdence to the of the selectmenpurpose jurisdiction in

out the definite bounds, initial orlaying way by final, arbitrarily
established interestedby parties.

1791,the statute of atwo ofBy characterquestions judicial
submittedwere to the determination of the inselectmen, case of

an afor is there occasion aapplication public way: First, for
for the accommodation thepublic between indicatedway points

in the ? ifSecond, it is found that suchapplication occasion
whatexists, route will theby be best subservedpublic ?good

decided the first affirmative,inquestion the wereHaving they
second,not the statute to torequired by decline answer the

whenever the would not be a roadpublic hav­good promoted by
the exact termini established the Theing by petitioners. laying
of theout most feasible route between the two fixed bounds is

not to thenecessarily out of the best route forequivalent laying
the accommodation of travel thebetween same bounds.public
In the one case the test is inand the otherarbitrary unyielding,

isit a reasonablegoverned by necessity.public Unequivocal
in the statute would be the nat­to overcomelanguage necessary

ural that the topresumption, intended authorize thelegislature
selectmen to the latter test in out aemploy laying public high­

If the selectmen findway. that there is “occasion” for better
means of communication between the set out in thepoints peti­
tion, there is no in a out muchsoinconsistency' judgment laying
of the as isproposed to fulfill theway necessary primary purpose
of the other result inapplication. wouldAny judgment appar­
ent which it is not to be theinjustice, presumed legislature
intended, when it conferred selectmen tojurisdiction upon lay

“out on madehighways to if see cause.”application them, they
The same would result ainjustice such narrow constructionby
of the statute as would occur if in the wereassumpsit plaintiff
turned out of court a verdict him less than his entireupon giving
claim. to a similar instatute the court PrincetonReferring say
v. Commissioners,County is154, 156 contended,17 Pick. : “But it
on the of the that the apart forpresent petitioners, petition

is onehighway for, entire or ofprayed subject-matter judi­thing
cial consideration and anddecision, that it must be ingranted
whole, or in arejected whole. As therule,general supposing

4,toquestion stand on the s.statute of c.1786, 67,general giving
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Sessions,the Court of General uponto madeapplicationpower
. .therefor, . withoutto out new lim-anylay highways express

forcontended would seemthe construction to beitation, hardly
whereto the course of judicial proceeding, usually,analogous

all amaxim whole embraces thethat the parts,the prayer,upon
orclaim, a sum is takendemand for to be aquantity,or larger

which it ispartsfor all the sums or ofor claim composed,prayer
shall suchsuch claim the recover as he canand under party part

I. Nor is case that am of,title to. . . there awareanyestablish
1786,it held the statute of thehas been under Courtin which

not out a of the for.”could lay highway prayedSessions partof
“it thatof was selectmenIn the revision 1842 provided upon

. .to . withinare authorized outlay any-new highwaypetition
occasion, either for thewhich there shall be ac-fortheir town

the the c.S.,of or R.person applying.”commodation public
with andThis49, unimportants. 1. language slight changes

1,Statutes, 52,c. s. thein the Generalw'as Compiledadopted
Laws, 67,s. and in General c. s. which1, 1,c. theStatutes, 61,

was,laid out.force when the road inwere in question
“Northumberland, 67, 68, it is said: Thev. 44 N. H.In Eames

the their jurisdic­foundation ofpetition being selectmen’s][the
it that aa follows upon peti­outtion to lay particular highway,

another;to outhave no authority layfor one theytion highway
andthem,beforeis no for such otherfor there petition highway

act.” It is to con­necessarya cannot notpetitionwithout they
athe out of ofto hold that laying partthistrovert proposition

- Thethe statute.for authorized peti­the bemay byway prayed
accommodateask a new toin effect for publictioners highway

ortwo The convenience necessitytravel publicbetween points.
the ofauthorizeis fact to be to takingthe establishedimportant
v. 59Bailey,for highwayprivate property purposes (Underwood

aof suchthe locationfound,when that fact isN. H. but480);
the travelaccommodate publicas will most convenientlyway

theis which statutetermini the the waythe in petitionbetween
that theIf findthe selectmen to out. they publicauthorizes lay

a road overoutconvenience will be best by layingpromoted
verbal distinc­thethe thehalf of route by petitioners,proposed
would not befora not the road prayedthat such road istion

thetheAs the represent high­true. public,petitionerslegally
oneconvenientthe mostmust beway ask'forthey necessarily
thebetweenall communicationunder the circumstances for
onemost inconvenientThelocalities indicated in the petition.
thethe one forout; could it becould not be laid norlegally

exces­was filed.which By applyingout of the petitionlaying
in petitions,rules usedtechnical to the highwaysively language

aslimited to com­be soactthe of selectmen to mayjurisdiction
new becausesimplyforthem topel deny applications highways,
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” do not thinknarrow’ tbe word “termini theya definition ofby
for. The result isthe roadthe necessitypublic requires prayed

in cases a re-the out ofmany necessary highwaythat laying
a series and liti-of expensiveapplications entailing longquires
much a reasonable inter-of which would be avoided bygation,

cases, selectmen,of the In otherpetitioners’ language.pretation
that the exacttheir was limitedstrictly byassuming jurisdiction

laidmentioned in outthe have undoubtedlytermini petitions,
in to sufferaccordance thetherewith, publichighways leaving

absurd termini.inconvenient,of andconsequencesthe expensive,
it was for to theFormerly customary petitioners designate

“and thebounds the resultintermediate of proposed highway;
a failure and increased ex­was to out the andlay ways, delay,

even in becases the roads towhere good requiredpense, public
out between the butfor,laid termini of the not uponaskedways

cases,whichlines to In the committee-werelimited. suchthey
inor commissioners no theto out ways anyauthority layhaving

than theother those in the wereplaces specified wayspetition,
of course not laid the suffer from theout, and were left topublic

304,ofwant them.” rem­v. 13 H. ToExeter, N. 307.Wiggin
these aevils, rule courtof wasedy (Rule providingadopted 85)“ Petitionsthat: for must termini of the roadthehighways give

“for, without in­Theintermediate bounds.”prayed fixing any
and Exeter,tention the court in v. “topurpose was,” say Wiggin

such a form of that in with itsprescribe petition, conformity
terms, and therewith, the committee or commission­consistently
ers exercise their ownmight discretion as the local­to particular

overities which the should the terminibetweenways pass speci­
Itfied.” has not been held a athat of proposed waydescription

in a intermediatepetition by bounds limits thenecessarily juris­
of thediction selectmen or the acourt, so that judgment laying

theout on away different route termini bebetween the might
collaterally attacked. But if the in theidentical way specified

determines with exactness and ofpetition the endingbeginning
that out,the Avay be laid it ifis not interme­may why,apparent

diate bounds are do fix more definitenessnot withgiven, they
the desired and theprecise way for inves­subject-matter judicial

The reason thefor rule with intermediatetigation. dispensing
wasbounds that limited the discretion of thethey unnecessarily

tribunal with the thecharged of need.duty ascertaining public“ has theExperience shown it to the discre­ofnecessity leaving
tion of the commissioners to line of the be­determine the way
tween the termini with no Exeter,other limit.” v.given, Wiggin

309. Butsupra, the same exists for topublic necessity leaving
them the exactquestion of the the termini. On thelocation of

that thetheory bounds theof with exactnesspetition prescribe
the and of the is athe oftenbeginning resultending way, long,

von. nxvm. 7
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and.much more inconvenient thanroute, aexpensivecircuitous
laidthat be out between otherroute bounds.mightstraight

the latter if it accommodates theThe requires way,public good
that the former accommodates. Atravel de-waysame public

that intermediate bounds do not mark thetermination best
which the iscourse for the oftenpublic good requires,highway

ato that the termini areproposednecessarily equivalent finding
And the that athe best. public necessity requiresnot judicial

all intermediate bounds doeslocation of not excludesubstantially
thea location of most suitable and convenient termini.judicial

aand of all innotice, inter-When, partiesupon hearingpetition,
is and that a newfact is neces-est, the provedalleged highway

travelthe accommodation of between twoforsary public points
the selectmen are authorizedtown,in the same to out alay

in their will best the linewhich ofopinion promotehighway
desired. The termini set incommunication out thepublic peti-

tion useful as the of theare indicating purposegeneral way.
ofare not territorial bounds the selectmen’sThey jurisdiction

under the petition.
“ inthat this- state canclear,It is be laidquite highways only

and thata written must laid outout be sub­upon theypetition,
Ain therewith. road cannot be laid outstantially conformity

and differenta route other from that describedupon substantially
andin the understood to itspetition, fairly properly according

and intendment.” Raymondconstruction 23Griffin,v.legal
Dunbarton, 385,340, In Stinsonv. H. theN. H. 345. 46 peti­N.“a twotion was for .between the most directpoints byhighway

laidand convenient The out was asroute.” described be­way
anat one of the thence over establishedpoints,ginning highway

rods, thence a line fields androds,311 on 624 thencethrough by
another rods to theestablished otherseventy point.highway

a newThere was no occasion for location of the old highway
in That of therods out wasseventy part whollylength. laying

far as theso convenience was concerned.unnecessary public
itsThe did not and if there-location,public requiregood way

had as at the endbeen described of the course,secondstopping
the laid have been none the lessout would theway way prayed
for. the sameIt would have afforded accommodation aspublic
the one in the It woulddescribed have been in effectreport.
the same road. And the of the be ascourt wouldlanguage
much in : “In thewhen case it does notpoint, saythey present

that the road as laid out is not a direct andappear substantially
convenient means of communication between de­the termini
scribed in the and fraud is shown;no we there­must,petition,

take the the as asfore, of commissioners conclusive tojudgment
“the To out a direct and meansconvenient ofnecessity.” lay

communication between the termini” does not make it necessary
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”“ stakes and stonesof theor either in thespecifiedthat both
shall within the asas fall describedwaytermini in thepetition

a ait out. for between'Upon petition twowaylayingjudgment
toselectmen have out aauthority direct andlaydefinite points

the offor accommodation travelpublic betweenwayconvenient
“in its discretionIf the court themaythose acceptpoints.

it acommittee, so far as out aa oflays partof highway,report ” v. Somersworth,the residueit for 10and N. H.(Peircereject
that ait seem selectmen outmaywould369, lay of372), part

forand the the residue.for, deny petitionthe Theway prayed
such a and no sufficientmay require judgment,necessitypublic

cannot rendered.is it bewhyreason suggested
“it391,44 N. H. isDanbury, 388,v. said: TheIn Ford only

a asof for are itsmarksdistinctive termini.highway petitioned
were to the selectmen at the sameIf two presentedpetitions

at the same monument andtime, inboth commencing running
onebut at adirection, stops monument onethe same general

and the other continues tofrom the anotherstartingmile point,
the coulda mile not be said tobeyond, petitions bemonument

theThe surface ofsamefor the behighway. ground might
routes,circumstances connected with theand other thatsuch,

were to in the same direction, thego yetboth generalthough
need to different fromentirelywould thego upon groundone

first The test here is thefor the mile.” oneother suggested
twoin the corner bounds between farms,determiningapplied

measurements aremathematical but thewhen exact necessary;
theexactness in offor such location bounda­determiningreason

in the out of Theries does not apply laying questionhighways.
are, are samenot,the routes or the for thewhether supposed

aloneof a does not the distancehighway depend uponpurposes
their inthem, but uponbetween principally identity affording

communication the indi­of convenient between localitiesmeans
In aof the settledcated the termini com­petition.by thickly

theroutes,a wide of the ordivergence proposedmunity laying
whole,of the instead thea small desired ofwayout of part may

that localities to be benefited were not the thatsame,show the
aaccommodate different line of andtravel,each route would

in On inhand,their termini were fact different. the otherthat
differences in ofa wilderness such the location beways might

the be theaccommodationquite unimportant; public might
have asame. Other considerations might legitimate bearing

of of the itthe the identity ways.question Consequently,upon
that the selectmen in acannot be held of outjurisdiction laying

bounds,is which indi­limited by arbitrary convenientlyhighway
the without to fix thewaycate the ofpublic purpose attempting

and ifits But it is said thatending.actual ofpoints beginning
of the are not asthe exact termini regarded jurisdic-petition



v.84 SPAULDING GROTON. [68

the that a ofout,tional bounds of be laid loosenessway may
be awill introduced the of wayoutpractice authorizing laying

in the anot This involvespetition.contemplated argument
Thecontradiction. seek the best forpetitioners way public

another;onetravel from to thepoint selectmen, bygoverned
aout whichlaythe same subserves thebestpurpose, way public

travel between thefor indicated Thepoints. questionnecessity
the for solution is theby petition judicial questionpresented

thedetermined out the The exerciseby judgment laying way.
this does not the aof out ofauthority entirelyjustify laying way

to the of the such a as ispetition, butforeign purpose way only
adescribed reasonable construction of the lan-by petitioners’

guage.
Canaan,v. H. 88, 609,If Cole 29 N. v. Burns,Clement 43 N. H.

Colebrook,and Flanders v. 51 N. H. are in with this300, conflict
result, are Itoverruled. from athey fullmight appear report

theall facts and circumstances thatof those decisions were cor­
anot on narrow doctrinerect, termini,of but ofon the ground

andreasonable convenience. As it does notpublic necessity
that the selectmen exceeded intheirappear jurisdiction laying

a of the for,out thepart way renderedprayed judgment they
incannot be this collateral case dis­Theattacked proceeding.

“factcloses no that the laid whenindicating way they out, prop­
understooderly to its intend­construction andaccording legal” for,ment v. was notGriffin, the(Raymond way prayedsupra),

inor that the statement the selectmen’s return was thattrue,not
“laid out a new as in saidthey highway requested petition.”

As the in2. has notquestion been used forway yearstwenty
travel, the cannot aplaintiff’public recover without showing

in at adefect it awhere has been laid out in thepoint highway
S.,mode statute. P.prescribed 1;s.by 67,a. Tilton Pittsfield,v.

N. H. The58 327. recorded areturn of the selectmen outlays
termini,between two a athighway stake the watering-trough

aand stake in the old Fromroad. the first terminus it runs
“in a direction 120 rods oversoutherly land of Charles Spauld­

thence south over land of A. P. French’s heirs rods” toing; 45
the second terminus. It is claimed thisthat of thedescription”“is void forway because be south­uncertainty, southerly may
east or orsouthwest, direction betweenany those Butpoints.
that result does not follow. The and end­necessarily beginning

of the outlaid areway establisheding definite andby bounds,
the afact that definite intermediate bound is notwanting may
be the cause of Theinsuperable difficulty. thelines,of Spauld­

and French lands are also boundsing which in connection with
the termini be sufficient to removemay doubt ofany reasonable
the oflocation the described inway the return. The case does
not furnish sufficient for afacts determination thisof question.
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one,3. The out a on lines,or at most two,judgment lays way
while the of the road as constructed shows that it hassurvey
several courses. It follows that in the road as builtmany places
is road was laidnot the that out. The construction of the road
on differentcourses from those in returnthe does notspecified

return,the andeffect of the make allchange orlegal meaning
of the road fall withinparts the limits of thelegal highway.

The defect of not have in the thatbeencomplained may highway
out,was laid and in that event the nottown would be liable.

Case discharged.

Blodgettsit;J., did not andSmith, Chase, JJ., dissented:
the others concurred.

Grafton,
June, 1894.

Cass, v. Adm’r.Ap't, Brown,

At common right passeslaw no a butby release that the haswhich releasor
at the time.

A not under andwriting seal no will not ascontaining operatecovenants a
of the expectantrelease interest of an heir at law.

who, thereof,If money paid to an at upon receipt relinquishesbe heir law
estate, advancement,all ininterest the the antransaction will be deemed

in the absence of it was intended as a orevidence that loan gift.

from a decree ofAppeal, the of theprobate disallowingjudge
claimplaintiff’s to a distributive of the estate of G.share Jonas

Brown, who died 1889,intestate and was survived2,October by
his awidow, ason, and the the child ofdaughter, plaintiff only
a deceased Facts found the court.daughter. by

1889,June 5, $300,Jonas G. Brown the and sheplaintiffpaid
andexecuted delivered to him under fol-seal,a not aswriting

lows: “Know all men these that in consideration ofby presents
three hundred dollars to me this Jonas G. Brown ofday paid by
Haverhill, I do of dower in-all andhereby relinquish my rights
terest Ithat have of saidor have in the estate Jonas G.may
Brown.”

The offered to show while her diedplaintiff mother,that who
in was on her in1872, deathbed, Brown,G. considerationJonas
of the to a deed of a her to thefarm,right promised pay plain-
tiff that$300; 1889,the wasof made in5,Junepayment per-

offormance this thebyand was so stated atBrownagreement,
time the was that themoney when waspaid; bywriting signed


