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Mansfield v. Mansfield, 18 Mass. 412 ; Mordaunt v. Moncreiffe, L. R.,
2 Sec. & Div. App. 874. Insanity at the time of the commission
of the acts constituting the ground of divorce is a full defence.
DBroadstreet v. Broadstreet, 7 Mass., 474; Garnett v. Garnett, 114
Mass. 879; Nichols v. Nichols, 31 Vt. 828.

Abandoument, to constitute a cause of divorce, must continue
for three years together. P. 8., ¢ 175,s 5. The time during
which the defendant has been insane cannot be included in com-
puting the statutory period. Buat for her insanity, it may be
that she would have repented and returned to her husband.

Libel dismissed.

Crasg, J., did not sit: the others concurred.

Grafion, ‘er il;{’
June, 1894, 15 467

Morse v. GL.OVER.

If A’s cattle, escaping from his pasture into B’s adjoining field through B’s
insufficient fence, are by B turned into a highway at a point where no fence
intervenes between it and a railroad, and, straying thence upon the rail-
road, are killed by a locomotive, B is liable for their loss.

Casn, for killing the plaintiff’s ox. Facts found by a referee.
The plaintifi”’s ox and three of his other cattle strayed from his
pasture to the defendant’s adjoining field through the defend-
ant’s insufficient fence. Afterwards, the defendant in attempt-
ing to drive the cattle home left the ox in the highway, where
it wandered upon a railroad track, and was killed by a locomo-
tive under circumstances disclosed in the opinion. The plaintiff
moves for leave to amend his declaration by filing a count in.
trespass.

Smith ¢ Sloane, for the plaintiff,

William F. Westgate and Bingham, Mitchell ¢ Batchellor, for the
defendant.

Warnace, J. The plaintiff”s cattle, including the ox in ques-
tion, came on the defendant’s land in consequence of the de-
fendant’s neglect to keep in repair his portion of the division
fence, and without any fault of the plaintiff. —When the de-
fendant found them under those circumstances, it was his duty
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to drive them back into the plaintiff’s pasture. Instead, he
drove the cattle into his barnyard and kept them for about six
hours,and then attempted without assistance to drive them to
the plaintiff’s house; and in following some of the cattle which
escaped into a wood, he abandoned the ox in the highway where
for some distance it ran parallel with a railroad with no inter-
vening barrier, and the ox strayed upon the railroad track and
was killed. None of these acts were necessary to the perform-
ance of the defendant’s duty of returning the ox to the plain-
tiff’s pasture. The defendant, in all he did after he drove the
cattle out of his own enclosure, was a wrongdoer. The death
of the ox is legally attributable to.the wrongful acts of the de-
fendant. Carruthers v. Hollis, 8 Ad. & Bl 118; Morse v. Railroad,
66 N. H. 148. E

It having been determined that the defendant is liable in some
form of action, it is not & question of any particular importance
whether he is liable in case or trespass. If upon examination
it were found that case could not be maintained, the plaintiff
would be allowed to amend by filing a count in trespass. Peas-
lee v. Dudley, 68 N. H. 220; Gage v. Glage, 66 N. . 282, 296.
‘When such an amendment is made, he will be entitled to
judgment.

Case discharged.

All concurred.

Grafton,
June, 1894.

GrarroNn County v. HAVERHILL,
County farms are subject to taxation; but court-houses and jails are not,

although not included in the list of property exempted from taxation by
statute.

PErrrion, for abatement of taxes assessed in April, 1898, on

the court-house, jail, and county farm, which the plaintiffs claim
are exempt from taxation.

Bingham, Mitchell § Baichellor, for the plaintiffs.
Samuel B. Page, for the defendants.
Warrace, J. This is a petition for the abatement of taxes

assessed in April, 1898, by the town of Haverhill on the Grafton
county farm, court-house, and jail. The town of Haverhill




