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zen of this state, by a court or by any tribunal, for the revision
of whose proceedings a direct process by appeal or otherwise
is provided, cannot be impeached collaterally by a party, except
for want of jurisdiction of the subject-matter. Kimball v. Fisk,
89 N. H. 110, 117; Moses v. Julian, 45 N, H. 52 ; Stale v. Shattuck,
45 N. H. 205; Stearns v. Wright, 51 N. H. 600; Horne v. Roches-
ter, 62 N, H. 847; Blanchard v. Webster, 62 N. H. 467; Eastman
v. Dearborn, 68 N. H. 864; Fowler v. Brooks, 64 N. H. 428. «If
the validity of a judgment could be contested collaterally, a
second judgment, avoiding the effect of the first without a direct
and express annulment of it, would be subject to a like attack,
and there would be no termination of litigation by a final
decision.” State v. Kennedy, 65 N. H. 247, 248. The plaintiff
had a complete remedy by certiorari or other process to review
these proceedings.

The justice having jurisdiction of the subject-matter, neither
his improper conduct by reason of his acting as counsel for the
defendants, nor the want of notice, renders the judgment void,
so that it can be attacked collaterally.

Judgment for the defendants.

CARPENTER, J., did not sit: the others concurred.

. Cobs,
June, 1894.

Cory v. McCLINTOCK ¢ .

The holder of a note secured by mortgage may pursue his separate reme-
dies on the note and on the mortgage successively or concurrently; and if
concurrently, the amount of the judgment in each suit will be the full
amount due on the note.

AssumpsiT, to recover the amount due upon promissory
notes. Trial by the court, April term, 1894. The notes were
secured by a mortgage of real estate, upon which the plaintiff
recovered a conditional judgment at the same term, the amount
adjudged due to the plaintiff being the full amount of the notes.
The defendants claimed that the value of the land for the posses-
sion of which the conditional judgment was rendered should be
deducted from the amount due upon the notes, and judgment
for the balance only should be rendered in this action. It was
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ruled otherwise, and a verdict for the full amount was filed, to
which the defendanils excepted, and which they moved to set
aside. .

Lerrin T. Kellogg, for the plaintiff.
Ladd ¢ Fletcher, for the defendants.

‘Warnacg, J. The mortgagee has a remedy on his notes
against the person and property of the debtor. Ile also has an-
other separate and independent remedy on the mortgage, by
foreclosure to enforce the lien upon the debtor’s real estate
which by the mortgage he has charged with the paymont of the
debt represented by the notes. The mortgage may be dis-
charged without releasing the mortgagor from his personal lia-
bility on the debt; and the personal liability on the debt may be
terminated by a discharge in bankruptey or insolvency of the
mortgagor without extinguishing or discharging the mortgage.
Neither is a judgment against the validity of the mortgage neces-
sarily a bar to the suit on the notes; nor is a judgment against
the right of the mortgagee to recover in a personal suit on the
notes necessarily a bar to a suit of foreclosure, The mortgagee
may pursue his remedies successively or concurrently. 2 Jones
Mort., ss. 1215, 1222; 4 Kent 184; Burnell v. HMartin, 2 Doug.
417; Ely v. Ely, 6 Gray 489.

The amount of the judgment in the suit on the notes must be
for the full amount of the mortgage debt, as the mortgagee may
clect and may be able to recover the full amount of his claim
from property outside of the mortgaged security, as he has the
right to do. To make the judgment less than the full amount
would deprive him of this right. The amount of the judgment
on the foreclosure proceedings must be the amount of the mort-
gage debt, otherwise the mortgagor might redeem for less than
that amount. If the mortgagee was bringing his personal action
on the mortgage debt after foreclosure, it would be necessary to
ascertain the value of the land to determine whether the mort-
gage debt was satisfied, and if not, the amount for which the
judgment should issue.

In this case the mortgagee is pursuing his remedies concur-
rently, and the value of the mortgaged property at this time is
not material to the issue in the foreclosure suit, or in the per-
sonal suit on the mortgage debl. Subsequent payment or satis-
faction of the debt in whatsoever way made, whether upon the
personal judgment by levy on property other than the mortgaged
property, or upon the foreclosure proceeding, will discharge both
procecdings; and a partial payment or satisfaction upon either
will operate as a discharge of both judgments to the amount of
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the payment. 2 Jones Mort., s. 1219; Woodbury v. Swan, 58
N. H. 380, 883; Dearborn v. Nelson, 61 N. H. 249.

Application to the court, when the foreclosure is complete,
for an injunction to restrain the plaintiff from collecting the
judgment, on the ground that it is satisfied or nearly so and it
would be inequitable to collect it, will bring in issue the ques-
tion of the value of the land taken on foreclosure, and will
furnish a complete and simple remedy.

Lxceptions overruled.

Crasgr, J., did not sit: the others concurred.

Rockingham,
Dec., 189%4.

Fousom, Adm’r, v. CoNcord & MONTREAL RAILROAD.

A new trial may be granted when it appears from a discrepancy between
a special and a general verdict that the jury failed to comprehend the
instructions given them.

Casg, for negligently causing the death of the plaintiff’s in-
testate, George F. McMurphy, who was struck by a locomotive
while driving over a highway crossing of the defendants’ rail-
road, and sustained injuries which resulted in his death. At
the defendants’ request and against the plaintiff’s objection, the
following questions were submitted to the jury: (1) Whether
the act of McMurphy contributed to cause the accident? (2)
‘Whether the act of the railroad contributed to cause the acci-
dent? The jury answeréd both questions in the affirmative, and
returned a general verdiet for the plaintiff. '

Fdwin G. Eastman and Greenleaf K. Bartlett, for the plaintiff,
Frank S. Streeter and Joseph W. Fellows, for the defendants.

SurrH, J. Ordinarily the special will control the general
verdict. Richardson v. Weare, 62 N. H. 80. The instructions in
this case were correct, and if it were certain that the jury in
answering the first question were not confused or misled, the
defendants would be entitled to judgment. There is ground
for contending that the “act” was understood by them to mean
want of ordinary care. Undoubtedly that was what was in-
tended by the propounder of the interrogations. But if the




