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Jjury so understood, it is difficult to explain by what process they
reached the conclusion embodied in the general verdict. The
decedent’s act in driving over the crossing undoubtedly caused
his death, for if he had not so driven he would not have been
injured. Bo, also, the defendants’ act in moving their train over
the crossing caused the accident, for if they had run it more
slowly, or, as was said in argument, at a slightly slower rate of
speed, the deceased would have escaped injury. While, as the
jury found, the joint acts of the deceased and the defendants
contributed to cause the accident, it has not been found that
those acts were negligent, except by inference from the result
reached in the general verdict. There is such a strong proba-
bility that the jury failed to comprehend the instructions, that
we think a new trial should be granted.

Verdict set aside.

Crark, CHASE, and Warnacg, JJ., did not sit: the others con-
curred.

Rockingham,
Dec., 1894.

Nuwoastne v, JLavywooD.

A royal charter is admissible as evidence of title to lands held under it.
A deed unaccompanied by evidence of possession by the grantor,or his
predecessor of record, is insufficient to establish title in the grantee, .

TrEsPASS, quare clausum, with counts in trespass de bonis and
in case. Plea, the general issuc, with a brief statement alleging
that the defendant’s wife was in possession of the land described
in the writ, and justifying as her servant. Subject to the de-
fendant’s exception, the plaintiffs put in evidence their charter.

The court directed a verdict for the plaintifls, and the defendant
excepted. ~

Samuel W. Hmery and John 8. IL. Frink, for the plaintiffs,

Calvin Page, for the defendant.

Crarxg, J. This is an action of trespass for breaking and cn-
tering the plaintifts’ close and carrying away a sign-board
inseribed, “Public Landing, Free for All”” The defendant
Jjustified as the servant of his wife, who was alleged to have
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been in possession of the premises described in the writ. Sub-
ject to the defendant’s exception, the plaintiffs put in evidence
their charter from William and Mary dated May 30, 1693,
which, among other things, gave to the men and inhabitants of
the town of Newcastle “all streets, lanes, and highways within
the said town for the public use and service of the men and
inhabitants thereof, and travelers there, together with full power,
license, and authority to the said men and inhabitants within
the said town forever to establish, appoint, order, and direct the
establishing, making, laying out, ordering, amending, and re-
pairing of all streets, lanes, highways, ferry places, and bridges
in and throughout the said town, necessary, needful, and con-
venient for the men and inbabitants of the said town and for all
travelers and passengers there,” with a provision that said
license should not be extended, or construed to extend, to the
taking of the property of any person without his consent, or by
some known law of the province. Under the charter the plain-
tiffs claimed to own in fee all vacant and ungranted lands within
the limits of the town. They infroduced evidence tending to
show that for more than fifty years the locus in quo, which was
a landing upon the seashore, had been used by the citizens of
Newecastle, and by all other persons who have had occasion te
use it, as a public landing; that during all that time the plain-
tiffs have kept it in repair for that purpose; and that some forty-
five years ago they built and have since maintained an abutment
or sea wall thereon. The admission in evidence of the plaintify’
charter furnishes no ground for an exception. The charter was
evidence of the claim under which the plaintiffs had used the
premises for more than fifty years, and no ground occurs to
us on which it could be properly excluded.

The defendant, admitting that he entered and carried away
the sign-board, put in evidence deeds of the premises from Bell
to Leighton, dated in 1841, and from Leighton to Dolly Hay-
wood, the defendant’s wife, dated in 1888, and adduced evidence
tending to show that for three or four years prior to the date of
.the last named deed, he, under the license and by authority of
Leighton, piled rocks and exercised other acts of ownership
upon the premises, but not thereby interfering with their use as
a public landing. He proved that the “ Odierne lot,” so called,
a parcel of land which included the landing, was taxed by
the selectmen of Newecastle as non-resident and owned by
Leighton in 1848, 1844, and 1845, but adduced no evidence tend-
ing to show that the taxes were paid. He also proved that the
same lot was taxed to his wife in 1888, 1889, 1890, and 1891,
and that she paid the taxes. The evidence tended to show that
she returned the same to be taxed in her inventory. In 1888,
Leighton, without so far as appeared going upon the land,
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pointed out to the defendant the boundaries of the tract after-
wards conveyed to his wife. There was no other evidence tend-
ing to show that Bell or Leighton was ever in posscssion of the
premises. 1In 1893, the defendant, acting in behalf of his wife,
obstructed the landing, whereupon the plaintiffs removed the
obstructions and erected the sign-board.

The deeds of Bell to Leighton and of Leighton to the de-
fendant’s wife conveyed no title because there is no evidence
that either of the grantors was ever in possession of the prem-
ises. It has always been understood that the mere production
of a recorded deed, with no evidence of possession, is insuffi-
cient to establish a prima facie title, even as against a confessed
wrongdoer.  Graves v. Amoskeay Co., 44 N. L. 462 ; Bell v. Pea-
body, 63 N. IL 233. An entry upon land is not presumed; it
must be proved. The defendant having failed to show title in
his wife, a verdict for the plaintiffs was properly directed.

Tixceptions overruled.

CARPENTER, J., did not sit: the others concurred.

Rockingham,
Dec., 1894.

Parxrr ». DorsEY.

An award is sufficiently certain and final if it leaves nothing to be performed
to carry it into cffect but the ministerial acts of computation and meas-
urement.

AgsumpsiT, on an award. Tacts found by a referee. The
parties, by an oral agreement, submitted all differences between
them growing out of their partnership business to the determi-
nation of an arbitrator whose decision they agreed should be
final. After a hearing, the arbitrator awarded ¢that Dorsey
pay to Parker the sum of $289.82, Parker to pay from said sum
all demands against the firm of Dorsey & Co. owed in Kensing-
ton, N. IL., whether for apples, barrels, or casks. Dorsey shall
keep to his own use all the empty barrels now in his possession,
and Parker all the empty barrels now in his possession; Dorsey
to have oue half of the cider now at Parker’s, and Parker to
have the other half.” Upon the foregoing facts the referee found




