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Ladd v. Granite State Brick Co.

a■Whether lawful business properly conducted constitutes an actionable
another,nuisance injurious dependswhen to itsupon reasonableness

under all the circumstances. (

Bill in 26,filed MarchEquity, an1892, for injunc-praying
tion the manufactureagainst of bricks near the dwell-plaintiff’s

Facts found the Ining. court. the defendantsby 1890, began
the manufacture of bricks landon their rodsabout seventy
from the house. On aplaintiff’s few acres of the plaintiff’s
land, between her house and the there is abrick-kilns, natural

of hardgrowth and a smallpine of white Atpine.percentage
times the brick,of smokeduring or from theburning vapor
kilns is carried house,the wind thetoby aplaintiff’s causing

odorperceptible that is offensive and totemporarily annoying
the old,isplaintiff. She and has forbeensixty-six years many

in delicate ayears withhealth, to bronchialpredisposition
troubles and isShe toerysipelas. irritation fromsusceptible
atmospheric and sensitive to invasion ofchanges any supposed
her The smoke or carriedrights. to her house is notvapor
such in or as to cause seriousquantity inconvenience orquality
perceptible to of health andinjury persons ordinary tempera-
ment, but the in herplaintiff, enfeebled state and nervous con-
dition, is troubled Itit. herby causes heroppresses breathing,
to usual,more thancough and has a to outtendency bring
erysipelas.

The or needles on somefoliage of the white nearest topines
the kilns and on the side of them next to the kilns have turned
to a reddish brown color, This discolorationindicating decay.
was caused the smoke orby from thegas kilns. No trees have
been killed. The value of the as a to the.grove protection

affected,plaintiff’s from winds and storms isdwelling not nor
is its ornamental value seriously impaired.

the first twoDuring the defendantsyears, used coal dust in
their kilns, which in the of aprocess generated gasburning
that is destructive 1892,to certain kinds of trees. In August,

coal,discardedthey and since that time nothinghave used but
wood.

The defendants’ use of their is tonot unreasonableproperty
the plaintiff The to them anfrom restrain-damage injunction

the continuanceing of their business would be Thelarge.
’;theto ifdamage aplaintiff, from continuance theany, of bus-

iness will be small and not irreparable.
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Batchelder,Frink Foster,William L. and Streeter, Walker& fí­
chase, for the plaintiff.

Peaslee,Drury andCalvin BlackmerPage, Vaughan (of’& fí
for the defendants.Massachusetts),

“Carpenter, J. The maxim, Sic utere tuo ut alienum non
laidas,” Brie, inJ., Bonomiv.says Backhouse,E. B. &E. 622, 643,“ is mere Averbiage. party themay ofdamage property
another where the law and hepermits, not where themay law

so that the maxim canprohibits; never be till the lawapplied
is andascertained, when it is the maxim is Thesuperfluous.”
same be said theofmay correlative maxim, suoQui utiturjure
neminemlaedit. To the either,of aproper application de-prior
termination theof of thelegal in theirrights relation toparties
each other is essential. are inEqual often conflict.rights
One’s lawful use aof public interferehighway may seriously
with, aor for time its usewholly another who hasprevent, by
an to its free andequal right unobstructed use. While one may
in hisput togeneral use he not inproperty itselfany pleases

hisunlawful, has the same theneighbor to undisturbedright
of hisenjoyment The each isofadjoining property. right qual-

ified that of the other.by
stables,Livery lime-kilns, brick-kilns, butchers’ shops, pig-

sties, tallow tanneries,factories, works, work-smelting noisy
and various othershops, establishments useful and necessary,

but productive of more or less and toannoyance injury neigh-
be maintained inboring proprietors, some and notmay places

in others, their effectinjuriousalthough upon adjacent property,
and the comfort ofupon those in thepersonal dwelling vicinity,
is in each case the same. What standard the lawdoes provide

which theby business inconducted one is declared lawfulplace
and in another unlawful ?

Whatever thebe law in other it must bemay jurisdictions,
as settled in this thatregarded state the test is the reasonable­

ness or of the in allunreasonableness business underquestion
the circumstances. The owner his land or othermay put prop­

to useerty not unlawful in hisany view of own interestwhich,
and that of all it,affected is a use.reasonablepersons by
Eorthe to others of such a he is notuse,consequence respon­
sible. The of reasonableness is a of fact.question question
Bassett v. 569;43 N. H. v. 44 N. H.Company, Hayes Waldron,
580; Cutts,Swett v. H. 439;50 N. Eaton v. N. H.51Railroad,
504, 530-533; Brown Collins, 442, 446-448;v. N. H. Holden53
v. Co.,Lake 552;53 N. H. H. 545,.v. 54 N.Thompson Company,

Gilbert,.556, 559; 59;v. N. H. v.Towne, 55,Garland 55 Green
60 N. H. 144; Jones v. N. v. Sar-488;62 H.Aqueduct, Rindge
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Shattuck, 257,H. 265-26885 N.v.294;H.N. Graves64gent,
65; Lumber v. Company,Co.N. H. 606­v. 57Plaisted,McIntire

66.Whitney,ante, p.v.390-392; Davis290,H.N.
landtheirdefendants ofmade theuse bythat theisIt found

isit notis to say,the plaintiff,tounreasonableis not —that
unrea-notIt doesit she is affected.far asso byunreasonable

evidenceTheherwith or prejudice rights.interferesonably
can-and ittheto finding,and sufficient supportwas competent

of thethe courta trialto byconsentingbe revised. Bynot
intervenedoes not ordinarilythatmerits, equitythe objection,

is es-of the nuisanceexistencethe allegedcases untilin such
a atas if in trialThe case standslaw, waived.wasattablished

the plaintiff.had foundthe againstlaw jury
dismissed.Bill

did not the concurred.sit: othersBlodgett, J.,

Strafford,
Dec., 1894.

Downing Farmington.v.

A personalof frompayer property may appealnon-resident taxes theon
selectmen’s refusal to abate his tax at time nineany months afterwithin
he has received actual notice of the tax.

Petition, tax1894,filed of afor the abatement12,January
1, 1892,assessed in the April uponFarmington against plaintiff’,

his stock in thethe Facts foundNational Bank. byFarmington
court. The Massachusetts.Haverhill,a ofplaintiff'was resident
In orJuly 1892, the collector of taxes of FarmingtonAugust,

a mail,sent bill attax,of the theaddressed to plaintiffby
theHaverhill, which ho did not first learned ofreceive. He

tax in If the sufficientAugust, 1898. of the bill wassending
notice of the the the.tax, dismissed;is to otherwisepetition be
tax is to be abated.

Robert Pike,G. for the plaintiff.

B. for theGeorge Cochrane, defendants.

Chase, J. An be taken from the selectmen’s re-appeal may
fusal or a tax atto abate time within nine monthsneglect any

Portsmouth,after notice 11;of the tax. P. S., 59,c. s. Larkin v.


