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and there will be no of but each isseparated, change property,
to his if aown;entitled are such naturethey of that can­they

identified and oil, etc.,not be as corn, wine, thenseparated, hay,
entitledeach is to his of the entirealiquot part quantity.”
Bowman,v. 494,Moore 47 H. AsN. 501. the wascommingling

vendor,on the ofnot accidental the this state­part plaintiff’s
thement of law is tofavorable thesufficiently plaintiff.

beforeHanson the to show himforeclosing plaintiffrequested
the cut from the Batchelder Shehay place. declined, denying
that Horne hadThomas in the barn. there-hay Hansonany

in the exercise of his ofupon, foreclosure, soldlegal right enough
of in onethe of the histo debt andhay bays satisfy mortgage

of Inforeclosure. the there were threeexpenses betweenbay
and cutfour tons on the Batchelder threeHanson soldplace.
and one half tons from that the samebay, practically quantity
that was andcut, carried three thetons. The inaway hay bay
was all the sameof As no his ali-he took more thanquality.

fact one half ton itquot follows that thepart plaintiff(in less),
has no him reason oflegal thegrievance against foreclosureby
proceedings.

Exceptionsoverruled.

"Wallace, L, did not sit: the others concurred.

Merrimack,
Dec., 1894.

EpiscopalEames & a., v.Ex’rs, Trustees of the Protestant
HampshireChurch in New a.&

byWhen a will the payment of a a islegacy post-for the nse of church
clauses,poned until after the payment givenof four legacies by the same

and a codicilby the ofpayment the is afterlegacies postponedfour until
will,”ofpayment “all the legaciesother lega-in said the fourmentioned

paidcies be in fullwill before that to the the church.use of

Interpleader.Bill oe The are theexecutors of lastplaintiffs
will and codicil of All men-Thomas G. theValpey. legacies
tioned thein will have $3,000been in full, that ofpaid except
to the trustees of the Protestant in NewChurchEpiscopal

for the use theHampshire of church at ofPenacook, that $500
to the Concord Public that of to the of St.Library, library$500
Paul’s School, that of to the Millville,Home atOrphans’$500
and that of to$1,000 the testator’s The havebrother. plaintiffs
in their hands a ofbalance $6,600.48 after the pay-remaining
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debts,ment of other and estimated costs oflegacies, administra-
tion.

The mentioned in the codicil claim thatlegatees their legacies
should be in Thefull. trustees of the Protestantpaid Episcopal
Church in New claim them,that theHampshire to forlegacy

Penacook,the benefit of the church at the fifteenth andgiven by
will,clauses of the should be ineighteenth full; and thatpaid

receiveshould their under thethey clauselegacy residuary (the
thebefore mentioned in thetwentieth) legatees codicil receive

of theirany part legacies.

Hollis, for the trustees ofSargent the Protestant Episcopal$
Church.

William L. theFoster, for Concord Public Library.

Leach forStevens, St. Paul’s School.‡

J. the fifteenthSmith, and clausesBy of the will,eighteenth
a of is to thegiven Concord Public$500 tolegacy Library, $500
the of St. Paul’slibrary School, to the Home,$500 Orphans’

testator,to Daniel$1,000 $3,000brother of the and toValpey,
trustees,the theof Protestant Church theof DioceseEpiscopal

-of New for the benefit of theHampshire, Church atEpiscopal
thatPenacook, amount shall be left after the fourprovided lega-

cies first named are in clause,full. theBy twentieth thepaid
estate,residue of his not $3,000, is to the sameexceeding given

; and,trustees if the residue shall exceed that the isexcesssum,
to the ingiven City Lawrence,Hospital Massachusetts.

In the codicil the testator recites the the libra-to twolegacies
tories, the andhome, to his and declares it to be hisbrother,

will that those infour and in amount,numberlegacies, $2,500
“shall be in ease his estate shall be sufficientpaid only to pay

the other mentioned in the will in full.” Thelegacies question,
therefore, is whether the of to the trustees for the$3,000legacy
benefit of the Penacook church was a over thegiven preference
four legacies mentioned in the codicil.

If the estateonly and the werebequeathed only legacies given
those mentioned in the fifteenth, and twentietheighteenth,
clauses of the will, the intent theof testator the legacyto'give
to the trustees over the other seempreference four would not

to But he madeopen doubt. than thoseothermany bequests
mentioned in the fifteenth and clauses. His estateeighteenth

of willdisposed $50,000,amounts to almost while theby legacies
in the fifteenth andgiven eighteenth clauses amount to no more

“than $5,500. the inwords the allBy codicil, other legacies
mentioned in will,”said we think the testator meant the legacies
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in clauses other thanmentioned the fifteenth and eighteenth.
As in those two clauses the to the was,church inlegacy express*
terms, after the other four should have beenpayable only paid
in we should a tofull, reverse the orderexpect ofpurpose pay-

terms,ment the codicil to stated in likebeby andexpress not
left to inferred from Itbe is evident that thegeneral language.
testator had some doubt when he executed his will whether his
estate would sufficient allbe to the in thesatisfy legacies given
fifteenth and isclauses. It also evident* that ateighteenth a
later date he came to doubt whether the estate would be suffi-
cient to of the in these clauses afterpay any legacies satisfying
the other Hence the incodicil, which helegacies. postpones

of the to the two libraries, to the andpayment legacies home, to
his until allbrother other are in full. Thelegacies paid legacy
to the church been made afterhaving originally payable pay-
ment the otherof four there was no occasion to men-legacies,
tion it in the codicil. Three of the were forlegacies each,$500
and that his brother $1,000,to was for the four aggregating
$2,500, or less than the to the church.$500 Thelegacy small
amount of these as with that to thelegacies compared church

have been one reason in his mind formay the order ofretaining
determinedpayment Besides, theoriginally upon. ties of rela-

and affection would himtionship leadnaturally to theprefer
of the to the brother ratherpayment legacy than that to the

church, in case of doubt as to the of the estatesufficiency to pay
both.

The testator’s in the codicil topurpose being postpone pay-
ment of the in the fifteenthlegacies andgiven eighteenth
clauses until all the in the other clauses arelegacies given paid,
and the order of as thebetweenpayment in thoselegacies given
two clauses been stated and fixed, therehaving originally was
no occasion to it in the codicil.repeat

Our conclusion is that the theto trustees of thelegacy Prot-
estant Church of theEpiscopal Diocese of New isHampshire

after the other four inpayable the fifteenth andlegacies given
clauses of the will shalleighteenth have been in full.paid

Casedischarged.

J.,"Wallace, did not sit: the others concurred.


