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Dec., 1894.

Badger v. Platts.

Badger.Platts v.

“provisionUnder that an insurance shall ifpolicy naphthaa be void is used
insured,”theby premisesinsured on the the ispolicy naph-ifinvalidated

tha is a tenant thebyused of insured without the latter’s knowledge.
stipulationA in an policy, payableinsurance in of loss to acase mortgagee,
that when no exists to theliability company mayas themortgagor pay the
debt due to the and take an ofmortgagee, assignment andmortgagethe

secured,the debt thereby uponis one thebinding policy bywho took as-
■ signment.
In case the is not andextinguished,such debt the cannot redeemmortgagor

thereon,without to the holder of the note the full duepaying amount

for the thePetition, determination of amount due on two(1)
Entryreal estate and Writ oe to foreclose themortgages, (2)

Pacts June the24,1892,mortgages. agreed. mortgaged prem-
ises were to Melvin assumed theconveyed whoBadger, payment
of a note held Gilman$1,500for secured aby byClough,

and aof the note for held Free-$1,800premises, bymortgage
man N secured a second theThurber, ofby mortgage premises.
The $2,000were insured for in the North British &buildings

Thurber,Mercantile inCo.,Insurance case of loss topayable
second as his interest tomortgagee, might subjectappear, prior

to as his interest andpayment Clough mortgage might appear;
$700,in the Phoenix for inAssurance Co. case of loss topayable

Thurber as his Both policiesinterest. might appear.mortgage
were issued and toThurber,to were assignedoriginally Badger,
the thereto.companies assenting

1892,24, the were fire. BeforedestroyedJuly buildings by
and after the a ofto theconveyance Badger, portion buildings

tenant,was a and used as a oroccupied by laundry. Naphtha
was and theused to run an in the firelaundry,gasoline engine

was caused an of whileby byexplosion naphtha being lighted
an of the tenant. This use was unknownofemployee naphtha

and him.to claimed it was to ProperunknownClough, Badger
loss North Britishof were made to both Theproofs companies.

& Mercantile Co. claimed the fire caused the un-that was by
authorized use of or ou thegasolinenaphtha premises.

21, secretaryresident1892,September Champlin,Augustus
of the North British & theCo.,Mercantile without knowledge

due onor consent of the amount$1,528.75,paidBadger, Clough
his from usenote less additional for extra riskpremium charged

andof recourse,indorsed the withoutnaphtha. noteClough
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the it to as resident sec-mortgage securing Champlinassigned
22, 1892, ThurberChamplin paidretary. September $443.75

$1,800indorsed on his note. Whenwhich theseThurber pay-
made,were received from andments ThurberChamplin Clough

assum additional for extra hazardthe of in-premium$27.50
of the thereason use oncurred ofby naphtha premises. Sep-

22, 1892,tember the orChamplin, without consentknowledge
the note to forsold Platts $443.75,of indorsedBadger, Clough

recourse, assignedand theit without it tomortgage securing
$1,800At time thethat note and werePlatts. heldmortgage

the New Trust as foraHampshire note onby Company security
Platts holden as awhich was with Thurber. Plattssigner paid

the Trust note and took the collateral, thusCompany becoming
$1,800holder andthe of the note the it.mortgage securing

$1,800 note,It is that there was due on theagreed January
23, 1893, Platts therecontended that was him$506.15. due on

the thereof,the note full amount whileClough con-Badger
tended that the topayment Clough by Champlin extinguished

anddebt,the that is due thereon.mortgage nothing
The of the North British & Mercantile Insurancepolicy Co.

thewas New standard formHampshire of and containedpolicy
the provisions:following

“ This shall be void if...policy benzine,(1) camphene,
or other chemical ornaphtha, oils fluids shall beburning kept

nr used insured on the premises insured, that whatby the except
oil,is known as kerosene,refined or coal bepetroleum, may

xised for lighting.”
“If this shall made to abe of(2) policy payable mortgagee

the estate,insured real no act or default of other thanany person
such or his or those under him, shallmortgagee agents claiming
affect such to recover in case of loss on suchmortgagee’s right

estate;real that the shall, onprovided, demand,mortgagee pay
to the established scale of rates for increase ofaccording any

risks ;not thefor insured and wheneverpaid by this company
shall abe liable to for sum for loss under thisanymortgagee

for which no exists as to thepolicy, liability ormortgagor,
owner, and shallthis elect itself or with others, tocompany by

the the full amount securedpay suchmortgagee by mortgage,
thethen shall and transfer toassign themortgagee companies

interested, such the said withupon payment, mortgage together
the note and debt secured.”thereby

Sulloway forTojMff, Badger.

Jones,Edwin F. for Platts.

Clark, J. Platts is the holder of the two notes assumed by
and the theBadger them. It is thatmortgages securing agreed
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§1,800due the wasamount note onupon 23,§506.15 January
The istherefore, whether thequestion,1893. ofonly payment

§1,500amount due the asthe note toupon Clough mortgagee,
as the &of North British Mercantile Insur-by Champlin agent

Co., and the toance theofassignment by ChamplinClough
anote,the was of thesecuringmortgage payment mortgage

afor the of the or thedebt benefit com-mortgagor, purchase by
them thewhich to of thepany subrogated rights mortgagee.

full amount the note,There is due to Platts the of orClough
nothing.

the theuse on withoutThe of naphtha premises knowledge
him,one under had noor any claimingor of Clough,agency

him,insurance as and his asof to interesteffect the policyupon
at the time of the fire. the terms ofwas insured Bymortgagee
had the to themselvesthe right protect bycompanythe policy,

andue the note andthe amount upon mortgage takingpaying
did. virtue theBythe ofof theymortgage,-whichassignment

thewas invested with of Cloughthe company rightsassignment
have to foreclose the mort-and could proceededas mortgagee,

owner of the ofthe equity redemption.Badger,gage against
and thebynote been purchasedThe mortgagehaving Platts

in the thehe stands ofhim, place company.toassigned
and ac-the ofequity redemptionpurchasedBadger having

himself of the issued to Thurber,toan policycepted assignment
assent,made with thebeen company’sthe assignment having

he theas if had forsame applied policyin thestands position
It is im-insurance with theof company.made the contractand

used in thehe knew wasnaphtha building.whethermaterial
and it thethe terms of the waspolicy,use was byIts prohibited

held to have contracted that itmust beof whoduty Badger,
that condition was com-know -whetherused,not tobeshould

thethe tenant invalidatedof byThe use naphthawith.plied
concerned, he knew itswhether ofwasso far aspolicy Badger

H. andCo., 62 N. 826 450.v. Insurancenot.use or Wheeler’ andfire, void asthe was to Badgerthethe time of policyAt
an theofassignment policyto Clough.valid as By accepting
actno or default of anythat personthecontaining provision

underclaimingthoseor his oragents,than theother mortgagee,
be-case of loss,to recover inhim, Badgeraffect hisshould right

thatto thecontract, andthat party agreementcame bound by
elect, theshould so pay mortgagee'sif mightthe theycompany,

Thisthe paymentan of mortgage.and takeclaim assignment
asto be such wouldor understood extinguishnot intendedwas

sat-tobutthe operatedanddebt discharge mortgage,Badger’s
thethe to company,andclaim assign mortgageClough’sisfy

it in Badger.full force againstleaving
Co., 480,Mass. the policy pro-Insurance 132In Allen v.

“ interest of theas to the mortgageeinsurancevided that the
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” should not invalidatedtherein be the acts of theonly by mort­
a a; and that when after forfeitureloss was topaid thegagor

should bethe to hiscompany subrogatedmortgagee, rights
to the extent of suchthe andunder mortgage payment, might

amount of the debt to thethe full and receive anpay mortgagee
“of the The court : Thesaymortgage.assignment policy pro­

athe due for after avided that amount loss forfeiture shall not
a the of thefund for butdebt,be payment mortgage that, upon

the aloss,the shall be fundof for the reim­mortgagepayment
is,of the defendant. The contract that after a for­bursement

shallthe insurance be for thefeiture benefit of theexclusively
andthat the those under himmortgagee; mortgagor claiming

interest in thehave no beneficial and thatshall policy, payment
shall not theto the butmortgagee discharge subro­mortgage,

to thethe defendant Itit. was a con­gate mortgagee’s right in
make,the werewhich to andpartiestract wecompetent know

should notreason abide it.” To theno samewhy they by effect
Co.,Bank v.are Eliot CommercialUnion 142 Mass.Savings 142,

Ins. v. N.Allen,and Co. 43 H. 389.Springfield
As the amount to thepaid by insurance wasClough company

in of thenot Platts’spaid discharge claim under themortgage,
is the amount of the note.mortgage mortgage

Casedischarged.
All concurred.

Hillsborough,
Dec., 1894.

Amoskeag ManufacturingBeliveau v. Co.

by all acts of hisparty attorneyA is bound of record which the latter has
retainer,doimplied authority to ofby hisvirtue as against one ignorant

Ms discharge.of
In the of limitation ofanyabsence his authority known to the opposite party,

ofattorney mayan record bind his client to a final disposition of an action
by record,or written agreementoral entered on the made an order of
court, byand goodexecuted his adversary in faith.

An infant suitor be bound bywill the acts of an attorney employed by his
friend,next as an adult would be.

theMotion, to strikeby offplaintiff, the docket entry “judg-
ment for the plaintiff andby agreement judgment satisfied,”
made in accordance with a written enteredagreement into by
the of theattorneys entitled asparties, of the andterm, filed

“with the clerk while the court was in session, as follows : It is'
that in thisagreed case bejudgment entered for the inplaintiff
nxvni.von. 15


