
241N. FOSTER v. WILLSON.H.]

Ainsworth,v.Society, 362; Commanderyv. 46 Vt.Fugure Supreme
law,law is is in withreasonable,Ala. 436. This conformity71

in theshown conflict with charter or articles of asso­is not to be
of theciation, and is with the soci­consistent general purposes

theThe contract controlled law as the. being by changed,ety.
themust tobenefit be widow.paid

Decree Alice G. Adams.for

did.Chase, not sit: the others concurred.J.,
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Foster v. Willson.

will,Precatory expressions,words in a directequally fiduciarywith will
used,aconstitute trust the person they ap-for in favor are when itwhose

pears from the language employed competentand other thatevidence such
thewas of theintention testator.

Bill in H.that Ella ofEquity, Willson,alleging daughter
the and wife of the diedplaintiff” defendant, 13,1892, leav-April

a will which was executed was28,1892,March anding approved
and allowed 22, 1892; that the defendant wasApril appointed
executor and hasthereof said thetrust; that since de-accepted
cease of the testatrix, the continued to live in the de-plaintiff'
fendant’s 1,1893until March ; that the isfamily plaintiff' eighty-
two is infirmyears old, reason of his advanced andby age,

attention;care andrequires' personal that reason of the de-by
fendant’s and the has beenneglect ill-treatment, com-plaintiff

that,to leave the defendant’s andpelled ;residefamily elsewhere
the hasplaintiff no and no means of and thatproperty support,
the 1893,defendant 1,since March has refused to support Mim,

so torequested do. The materialthough of theportions will
“forth inset the arebill as : 1. Asfollows to life Imy policy,,

and one half the amountbequeath whichgive shall be collected
husband,on it to Willson,Fred andmy H. one half to my father,

F.Benjamin Foster. As all the residue,2. to rest, and remain-
der of Imy estate, andgive, devise thebequeath, same to my
said Fred H.husband, Willson, have andto to hold the same to

andhim his forever;heirs and but it isassigns wish andmy desire
he home,that shall afurnish maintenance, and care to and for

said father life, should he need andmy during it.” Therequire
of the abill is for aprayer decree for reasonable sum to be paid

the defendant theby for plaintiff’s since Marchsupport 1893,1,
lxviii. 16
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and for such further sums as from time to time be neededmay
for the plaintiff’s support.

The answer admits the and of the butwill,making probate
•denies that the thedefendant has or ill-treated plaintiff,neglected
or that the was fam-to leave the defendant’splaintiff compelled

ill-treatment;reason the de-ily of or and avers thatby neglect
fendant, under tono furnish thethough legal plaintiffobligation
with a home in his has been and still is tofamily, willing support

there,and care for him the cause refuses tobut withoutplaintiff
live there. answer avers willThe also that the terms of theby
the defendant is not or bound ortoequitably supportlegally

for in hisprovide elsewhere,the or insists uponplaintiff family
this as a defence,matter of and claims the same benefitspecial
therefrom as if the defendant had demurred theto bill.

Don H. for theWoodward, plaintiff.

Faulkner, for the defendant.Batchelder

for theJ. The intention of the testatrix toBlodgett, provide
thefromher father being sufficientlyof apparentmaintenance

itthe court to effectuateit is the ofitself, duty by regardingwill
if, trans-from the wholeas trustee for the father,the defendant

aused, such trust bemay fairly implied.and the words••action
in mind thatit bornethis is to bequestionIn determining
theas the or of testatrix’sto objectis no uncertainty subjectthere

indesire; that wordswish and andof her precatory■expression
;a will, will constitutedirect expressions,with fiduciaryequally

“ ais constitutenot toTechnical necessarylanguagea trust.
wordsThus,isif such intention apparent.It is enoughtrust.

ad­wish, or expectation,recommendation, request, entreaty,of
thosewill make him a trustee forora deviseeto legatee,dressed

used,such arewhom providedin of expressionsfavorpersons
the will such was theof whole ap­the constructionfromthat

he has outandtestator, pointedthe providedofintentionparent
both theand subject-mattercertaintyclearnesssufficientwith

114, note;s. 11 Per. Tr.the trust.”of (8d ed.),objectand the
v. 1680; Willard, 217,Erickson N. H.Am. ed.)Jar. Wills'(5th

“ sometimes tohave beenwhich appliedThe criticisms229.
be toin will foundand opinionsjudicialwritersrule textbythis

in-and tocases,in notparticularon its applicationmainlyrest
rule as a soundof the itself prin-correctnessthea doubt ofvolve

277,98Bates, 274, perMass.v.Warnerconstruction.”ofciple
J.C.Bigelow,

is, main-whether thethenof uncertaintyelementThe only
her be exe-was intended tofather bythe testatrix’softenance

to did testa-is thea trust. That say,ashusbandhercuted by
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intend to an on her husband totrix herimpose obligation carry
and desire as to her father’s maintenance into effect, or,wish

her wish and did she intend to itexpressed desire, leavehaving
to them orhim with not at his discretion ? Fromto thecomply

case,of the no certain answer cannature be but thegiven; upon
state,rule of inestablished construction this astestamentary

as in accordance with the rule where likewell wordsgeneral
Dec., note,been used Am.have testators andby (44 372-379),

a on themoral of the we areplain defendant,with ofduty part
that of thethe clause will which is the of theopinion subject

notdoes leave the maintenance of thepresent controversy plain-
theto thetiff discretion of to be afforded or withhelddefendant,

hisat that the himbut devise to was made on thepleasure,
that he should furnish suchtrust maintenance the plain-during
life, should he need andtiff’s which theit, billrequire charges

theand demurrer admits.
“ testator,The wish aof like the of a isrequest sovereign,” 73;to a command Hill Tr. 1(1 Tr., 121,Per. s.equivalent

and it be in ashould so held case like thenote); especially pres-
ent, where it would seem that even the wish of a de-slightest
ceased wife as ofto the care her andinfirm,aged, dependent
father of itself to be onought the defendant’ssufficiently binding
conscience.

The whether the of thequestion maintenance shallplaintiff
in thebe defendant’s or elsewhere will be determinedfamily at
trialthe term.

Demurrer overruled.
All concurred.

Cheshire,
Dec., 1894.

Gurnsey a., v. Keene.Ap’ts,&

question of procedure upon an appealThe from a decision of the andmayor
fact,in aaldermen highway proceeding is one of to be determined at the

term.trial

Appeal, from the decision of the and aldermenmayor award-
the plaintiffs no for land fortaken aing damages Thehighway.

defendants in their answer aver that the landplaintiffs’ over
thewhich new is laid is within limitshighway the of an existing


