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Davis, Railroad.& Montrealv. ConcordAdm’x,

death ofthecausingcompany negligentlyIn an action a railroad foragainst
toattemptedat fact that the deceasedhighway crossing,a a thetraveler

knowledge withinapproachingthat a train wasover the trackdrive with
conclusive, law, of aas of wanta of hundred is not matterfeet,distance six

part.of due care on his
crossinga with whichappears injured uponthat theit deceased wasWhen

familiar, station, runninga train atflag byahe was and there waswhere
provid-the companythe of an a rule offorty hour,rate more than miles

pass-miles an hour whentheing speedthat of trains be reduced to fifteen
attemptingcare ining is on the of hiscompetent questionstations evidence

to cross tracks.the
and listen beforeupon look,fact that a a nothighway stop,The traveler does

law, ofconclusivo, of of a wantcrossing a track is not matterrailway as
part.due care on his

Case, intes-for the death of thenegligently causing plaintiff’s
Davis,B. whiletate, Orren who was struck a locomotiveby

aover railroad inof the defendants’driving highway crossing
Trial Verdict for theRumney. by jury. plaintiff

There was a atstation the where theflag collisioncrossing
occurred. The in evidence theplaintiff put rules offollowing
the defendants, to theirsubject “Rule Theexception : 22. speed
of trains must be reduced to fifteenpassenger miles hourper

stations. Lost time must not be made on de-passing up heavy
curves, or on trackscending grades, sharp known to have rough

Rule 183.places. mustThey be at theirbrakemen) brakes(the
or inside the door while the trainjust is to actmoving, ready

Rule 184. Wheninstantly. stations,orapproaching passing
and allat where arepoints law,stops brakemenrequired by
must stand at the brakes to them ifready called andapply for,
not the airrely brake.”wholly upon

The defendants therequested whichfollowing instructions,
“were not and It isgiven, they excepted: dutythe of a(1)

traveler the inupon ahighway, approaching railway crossing,
to look both and listen forways trains, atTa safe distance from

track,the or to take such other as beprecautions may necessary
to thatascertain he cross without ofmay struckdanger being

an train. Where aby travelerapproaching (2) theupon high-
away withrailway which he isapproaching familiar,crossing

with an obstructed view of the railroad track in both directions,
theadvances to ofpoint intersection without or listen-looking
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for an such will constitutetrain, conducting approaching neg-
as a inflictedse, so to forper preclude recovery injuriesligence

ahim train while to cross. The trackbyupon attempting (3)
aa railroad a at is in itself warn-of intersecting gradehighway

of,and the travelernotice which it is the ofdanger dutying
the It is such notice of as toto heed.upon highway danger

a trainthe traveler his The fact that isput upon guard. (4)
time a traveler thebehind does not relieve from of lookingduty

trains,for and that he crossout mayapproaching ascertaining
A has runwithout of collision. railroad the torightdanger

trains at all and the tracks are entitled totimes, those crossing
mo from care and because trains areexemption irregu-vigilance

is traveler a railroadlar or extra. It the of the toduty approach
under the a train is atthat liable to comeapprehension•crossing

was to listen and beforemoment. Davis bound lookany (5)
in antrack,to cross the railroad order to avoid ap-attempting

and not to walk his horses into thetrain, carelesslyproaching
of Had he used his senses he could notpossibleplace danger.

have failed both to hear and see the train which was coming.
If he omitted to use them and walked his horses thoughtlessly

track,the he and so far to hiswas contributedupon guilty,
as to him of to of others.injury deprive any right complain

them, heIf, saw the train and undertook toyetusing coming,
the track instead the train and was•cross of for to passwaiting

the his mistake and cannotof beinjured, consequences temerity
•cast the defendants.”upon

The defendants also to the denial of their motionsexcepted
and a infor nonsuit for verdict. Further facts theappear opinion.

and theJohn John 8. H. forKivel, Frink, Bingham Bingham,
plaintiff.

B. andFellows, Drew,Frank 8. W.8treeter, JosephPage,Samuel
Jordan the defendants.forBuekley,

Smith, testified,Several witnesses to the defend-J. subject
ants’ that the three the deathexception, yearsduring preceding
■ofthe intestate often saw him drive over theplaintiff’s they

in and that he drove andquestion, always slowly•crossing
thewatched for trains. It was conceded at the thatargument

•evidence was that the deceasedas to showcompetent tending
on the on the of the accident wasapproaching crossing morning

for that andslowly,the he or drovetrain,watching stopped
looked and the track to ascertain whether a train wasdownup

suchIt has held in this state thatbeenapproaching. repeatedly
“ aevidence is the that is morecompetent, upon personground
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a do it or not to do it in anot to do or toto do or thing,likely
the habit or not it.”as he is in of doingdoingway,particular

550; Brown,Railroad, 528, Hall v.549,N. H. 58State 52v.
98; Railroad, 410, 412;N. H. Plummerv. 5893, 96,N. H. State

; 483, ;Nutter 60 N. H. 485­55, Railroad,v. H. 59­ v.59 N.Ossipee,
Railroad,416;H. v. N. H.66Railroad, LymanParkinson v. 61 N.

200.

tendedclaim that the evidenceBut the defendants logically
and down the track toto not that Davis lookedshow, only up

he thewhether were but that sawascertain trains approaching,
“ and drove intrain, and knowingly deliberatelyapproaching

theit.” This claim us to the consideration offront of brings
of for a verdict for theraised the denial the motionquestion by

theThe has beendefendants. uponquestion argued solely
carethat the accident was caused the want of due onground by

the of the deceased.part
thattended to show the’train leftThe evidenceplaintiff’s

late, and the time ofminutes atten to twenty.fromPlymouth
the to miles anthe collision was at rate of forty fiftyrunning

the at a distancehour; that the was visible from enginecrossing
more;of mile that the distance of feetone half for 165or

an havetrain couldbefore thereaching approachingcrossing
distance feet onbeen seen a traveler for the of 600by highway

the betweenthe thattrack, sixty-sevenexcept upon highway
visible,the train wasand feet from the notcrossing byforty

of thea it was within about feetreason of until 300knoll,
was familiar with the crossing;that the deceasedcrossing;

and afraid of werecars,that his horses kind not thewrere
and ten fifteen rodsat the time of the collision for orwalking

that in over thebefore the crossing; crossingreaching going
on andthe was cautiousuniformlyprior occasions, .deceased

was all thatwaycareful to for The onelook trains. evidence
a team,the deceased was with andsuitable approachedtraveling

the a There wasas careful and would.prudent personcrossing
that heto showevidence, conceded,as it iscompetent tending

looked for the of train that bemightany approachingcoming
looked, seen thethe If it is he must havehe certaincrossing.

train within the of about feet. Thedistance 600 single ques­
theis, thattion then whether the evidence showsconclusively
im­a -within that distance was soto cross trainattempt before

have at­and no wouldprudent reckless that prudent person
for toit; or there a the jurywhether wastempted question

exer­from the deceasedevidence, viz.,the whether•.determine
cised care and caution.proper

is“There is in law which a courtno fixed standard the by
shall beenabled to in case what conductarbitrarily everysay

considered and and what shall constitute-reasonable prudent,
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care under and .allordinary circumstances. .any . When a.
state of facts is such that reasonable mengiven differmay fairly
the as to whether there wasquestion not,upon or the-­negligence

of thedetermination matter is for the It is when thejury. only
arefacts such that reasonable men must thedraw same conclu­

considered,them,sion from that the of is everquestion negligence
of theone law for court.” TrunkGrand v. Ives, 144 U. S.R’y

408, How near train417. the was to the deceased when he dis­
it,and heit, whether saw as thecovered evidence tends to show

did, does not Ithe have beenappear. feet so-­may 600 away,—
thatfar of wouldpersons ordinary prudence not hesitate to

to cross. that theattempt Upon entitledquestion wasplaintiff
the decision of the A isto case notjury. withdrawn from them

it follows, law,unless as matter ofconclusively that no recovery
can be had view which canany be taken of theupon properly

whichfacts the evidence tends to establish. Texas & R’yPacific
606;Cox, 593, 349,v. 145 U. S. v.Gardner Railroad, 150 U. S.

361; 363,N.Parker,v. 43 H. 366.Page
The train left ten toPlymouth minutes and at thelate,twenty

time of the was thecollision at rate of to miles-­running forty fifty
hour. Thean speed the defendants’ rules inpermitted by pass­
stations was fifteen miles an hour. Theing defendants’ evidence

tended thatto neither the nor fireman saw theprove engineer
until the moment it washay-rack struck the Nut­Inby engine.

Railroad, 483,v. 485,ter 60 N. H. wasit said that the fact that
the defendants’ train was at an unlawful rate ofrunning speed
“ affect the of the havemight question care. Itplaintiff’s may
been for the actreasonable to the belief that the-­plaintiff upon

law,defendants were aware theof and . .speed would it. .obey
The belief in the defendants’ andplaintiff’s knowledge presumed

theobedience of law have been a sufficient excuse forspeed may
his want of in train;not thevigilance observing approaching

excuse,and whether or not ait was sufficient is a of'question
fact which was submitted thetoproperly jury.”

The aof crowded a is-crossing thoroughfare by pedestrian
attended with more or less from the-teams,danger passing yet
act is one which ofpersons ordinary prudence attempt..constantly
A traveler is not restricted to one sidewalk anwhen opportunity

aoccurs for which of wouldcrossing person prudenceordinary
due care to at-improve, avoid If in theusing injury. injured

another,the of he maintain histempt through negligence may
therefor,action the a ofwas oneprovided whichattempt person

made, mak-care would have and due was used incareordinary
result show ofit as to the dangering may misjudgmentThe
in such dan-case, one is toonlybut ofcrossing; required judge

before,as it and not theafter,ger appeared attempt.
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three times asat a of speedwas rate greatThe train running
It must bethe defendants’ rules. presumedthat allowed byas

and that wereenforced, theymade to be gen­rules werethethat
ofnot have knownmaythe deceasederally obeyed. Although

thehe familiar withwasrule, crossing,of the yetexistencethe
be­act on theandit,traveled over might reasonablyfrequently

in therun the usualwould at speed passingthe train bethatlief
theifthat,fair room forat leastThere was argumentstation.

time for cross­had sufficienthe would havehad beenrule obeyed,
and it would notthatrisk,or unreasonablewithout injurying

rules evidence.an The wereact. competenthave been imprudent
;; v. Rail­Railroad, NutterRailroad, supra­State v.supra­v.Lyman

422,v N. H. is not applicable.Davis 62Manchester,road, supra.
theofdetermine whether the speedwas left to the toIt jury

instructed,unreasonable, and werereasonable or theytrain was
“ a ofthe whether personthat wasother questionthings,among

defendants,in thethe situation ofplacedprudence,average
at To this instructionhave run the train such speed.”would

their trainsThe defendants indefendants runningthe excepted.
to touse care avoidordinarybound to injury highwaybeing

travelers,— ofas a of care asthat is, persons averagedegreehigh
theobserve,— it that ofwould is obvious the speedprudence

an for considera-the was elementtrain over importantcrossing
Thecare wastion in whether observed.ordinarydetermining

with athe the the of collision high-speed, greater dangerhigher
was, a for thetherefore, jurytraveler. Itway proper question

would, in view ofwhether care orofpersons prudenceordinary
at thethe to incurred and accidents to be avoidedbedangers

ana a mileshave run train at of to fiftyspeed fortycrossing,
hour.

tothatThe were also instructed the deceased was boundjury
care,— such as aexercise care of pru-ordinary person average

circumstances; if adence would exercise under like and person
was,inof the he possessedaverage prudence, exactlyput place

the means of theof same and ofknowledge knowledge danger
would have as he did,and means of it. or donemightavoiding

he last the ex-was without fault. To the clause defendants
cepted.

inthat a notOrdinary care should act onlyrequires person
in offacts of which he has actual viewview of butknowledge,

facts inwhich he learn the exercise ofmay ordinary diligence;
“and this is what was meant the words ofmeansby knowledge.”

care thecare that of byOrdinary degree dangersbeing required
to isbe there no for contendingreasonably apprehended, ground

tothat the instruction meant that the deceased was required
than ofexercise less of care whatany degree averagepersons

would have the same thatused underprudence circumstances,—
in thehis The claim use ofis, situation. defendants that the
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”“word rendered themight instructions erroneous. It is the
same in effect whether the were instructed thatjury the degree
of care of Davis wasrequired what a ofperson average prudence

use,would or what such a person use, under the samemight
circumstances. The standard of care is that of a of aver-person

If the deceasedage prudence. used the care of such person
under the same or similar thatcircumstances, was all he was

do;to andrequired it is not believed that the could havejury
understood that the of care to be useddegree required was low-

“ered the use of theby word in connection with themight,”“word would.”
The defendants to the refusal to theexcepted instructionsgive

deceased,The fact thatrequested. the before did notcrossing,
look or listen anfor train he did would notapproaching (if not)
be conclusive, law,as matter of of want of due care. Nutter v.
Railroad, State v.supra; Railroad, Huntress Railroad,v.supra; 66

185;N. H. Lyman v. Railroad, and authorities cited.supra, The
fact would be evidence to beimportant considered theby jury
on the ofquestion thebut conduct ofcontributory negligence;
the deceased is not to be that fact alone. Heby wasjudged
bound much,to look and listen as and as and as often, as along,

ofperson in his situationaverage prudence would have looked
or ;listened, but no and andmore, not otherwise it was for the

to as matterjury of in view allsay, fact, of the evidence on that
of thepart whether hecase, acted as ofpersons average prudence

would have done under the same circumstances.
It cannot be said that the were notrequestsremaining prop-

refused.erly Other instructions were besides those ex-given
to; andcepted no taken to itthem,beenexceptions having

must be assumed were and thecorrect such as case calledthey
for. It be assumedmay that the of a railwaydangers grade

and the mutual duties and thecrossing, of wereparties,rights
called to the attention of the with comments. Itjury pertinent
is not the of the re-duty to instructionspresiding justice give
quested, however correct be as whenmaythey propositions,legal
their effect would be to undue to one side ofgive prominence
the case. If the refused were intended as a full state-requests
ment of the law of the case, fell far short of it.they They
omitted theany reference to owed the defend-entirely duty by
ants to the deceased. In a the instructions re-way,general

werequested included in those the of con-subjectgiven upon
Ittributory must be left to thenegligence. necessarily presiding

useful,justice to decide how far it awould be to accompany
statement of the factswith observationslegal propositions upon
of the case.

overruled.Exceptions

Carpenter, the,oth-andChase, did not sit:Wallace, JJ.,
ers concurred.


