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introduced. The case shows that he did not testify to any fact:
that he was not at liberty to testify to without making an election:
under the statute. 1le identified the books and the handwriting
of the deceased, and stated that the account had not been changed
since the books came into his possession. The defendant knew
the nature of this testimony, and confined his inquiries to the
subject therein referred to, and to matters that occurred after the
death of the deceased. Manifestly, he did not change his course
by reason of a misunderstanding of the situation. There is,
therefore, no ground for claiming that the plaintiffs are estopped
from denying that they made an election under the statute om
account of their manner of procedure.

The defendant’s claim that the question of election, being one
of fact, is not reviewable here, does not arise. The plaintiffs”
exception referred to a ruling that the defendant had a right te
testify, and not to a finding upon the question of election.

As the defendant’s testimony related to facts that occurred in
the lifetime of the deceased, it should have been excluded.

FEhxception overruled.

‘WaLLAcE, J., did not sit: the others concurred.

Cods,
Deec., 1894.

Brnaxp v. Goss 4 a.
Beranp v. DEMARS 4 a.

By an attachment of real estate, the creditor acquires a lien on all the debt-
or’s interest except the homestead right.

It the deblor conveys the premises occupied as a homestead and removes
therefrom, the creditor may sell the same on execution, subject only to
prior mortgages.

Prrrrrons, under the statute in regard to homesteads. Facts
agreed. Frank Demars, one of the defendants, was the owner,.
subject to a mortgage, of a lot and dwelling-house occupied by
him as a homestead. Janunary 12, 1894, the plaintiff’ attached
all of Demars’ real estate on a writ in assumpsit. January 81,
1894, Demars and wife conveyed the real estate, subject to the
mortgage, but with no provision as to the attachment, to the
defendants, Goss and Perkins, by deed in common form with:
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release of dower and homestead. Neither Demars, nor Goss,
nor Perkins has since resided upon the premises.

May 25, 1894, the plaintiff, having obtained judgment in his
suit, placed an execution in the hands of an officer, who pro-
ceeded to advertise for sale all of the right which Demars had
on January 12, 1894, or at the time of such advertisement, of
redeeming said property. Before the sale Goss and Perkins
filed a nofice under the statute requesting the officer to sét out
to Demars and wife a homestead of the value of $500; and
Demars and wife filed a like notice. August 8, 1894, the plain-
tiff filed a notice with the officer under the statute, denying such
right of homestead, and afterward brought these petitions to
have the same ascertained and adjudicated.

Robert N. Chamberlin, for the plaintiff.

Herbert I. Goss, for Goss and Perkins.

Surrh, J. The defendants contend that because at the date
of the attachment the premises were subject to the mortgage, and
to the right of the debtor and his wife to a homestead, no greater
interest of the debtor can be seized and sold on the execution.
By the attachment, the creditor acquired a statutory lien upon
the debtor’s interest in the property, not only as it was at the
time the attachment was made, but such additional interest as
he might have at the time the property was taken on execution.
P. 8., ¢ 220, 5. 12. The attachment was subject to the mort-
gage; but if the mortgage debt had been paid in the meantime,
the whole interest of the debtor after such payment would have
been held by the attachment. The attachment was also subject
to the homestead right; but if in the meantime the homestead
has been lost by abandonment, release, or otherwise, the lien
still remains, disencumbered of the homestead right.

After the attachment Demars and wife conveyed the land
attached to Goss and Perkins, with release of dower and home-
stead, and removed from the premises. By the sale and removal
their homestead right became extinguished. A homestead of
the value of $500 is exempt, ““during its continuance,” from
attachment and from levy or sale on execution. P. 8., c. 138,
s. 8. The exemption is in land owned by the debtor, or in which
he has an interest, and occupied as his homestead. Ib., c. 138,
s. 1. After the conveyance Demars no longer owned the land,
or had any interest in 1t; and after his removal he no longer oc-
cupied it. Ownership and occupancy being essential for the
assertion of the right, it was lost upon the sale and removal.

The homestead right is an inchoate one, not assignable until
the homestead is set out and assigned in specific property, when
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it becomes a vested estate. It is said to bear some analogy to
the right of dower, which may be released in the lifetime of the
husband, but cannot be set out or assigned before his death.
Lake v. Puge, 68 N. . 318, 819. See, also: Norris v. Moulion,
84 N. H. 892, 897; Horn v. Tufts, 39 N. H. 478, 484, 485; Ben-
nett v. Cutler, 44 N, M. 69, T1; Austin v. Stanley, 46 N. H. 51, 52;
Locke v. Rowell, 47 N. H. 46 ; Currier v. Woodward, 62 N. H. 68;
Oross v. Weare, 62 N. I1. 125, 126,

The conveyance to Goss and Perkins was not, either in form
or substance, an assignment of a right of homestead. The deed
‘was an absolute conveyance of the whole title in fee to the gran-
tees. They did not take a life estate in the debtor’s interest in
the land of the value of $500, but all his interest, which was the
whole estate, subject to the mortgage. The grantees, upon de-
livery of the deed and upon their removal to the land for the
purpose of occupying it as a homestead, would become entitled
to a homestead therein as against their own creditors; but they
cannot set up that right against the statutory lien of a creditor
of their grantor, acquired before the conveyance to them, and of
which they had at least constructive notice.

The debtor and his wife no longer having a right of homestead
in the premises in question, his creditor by virtue of his statu-
tory lien can sell the same, subject only to the mortgage.

Case discharged.
All concurred.

MEMORANDUM.

On the eighteenth day of May, 1895, Mr. Justice Smrrm, hav-
ing attained the age of seventy years, retired under the limita-
tion of the constitution.

On the twenty-first day of May, 1895, Mr. Frank Nesmrrn
ParsoNs was appointed an associate justice of the court, and
took his seat upon the bench June 4, 1895, at the law term then
held at Concord.




