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S., maintenance;c. s. in of nor could she191, bar its if it(P. 4)
were in asher her official executrix of her de­against capacity

“will,ceased husband’s the suit been withinhaving brought”two after tbe administrationof theyears original upongrant
intestate,estate of favor thethe in whose of ac­plaintiff’s right

death, Ib., 6;tion time ofthe husband existed at the her s.against
52, Whitcher,Brewster v. 59; v.52 N. H. Morse 64Brewster,

591,N. H. 592.
overruled.Exceptions

did not sit: theWallace, J., others concurred.

Rockingham,
June, 1895.

Gross v. Portsmouth.

servants,actsmunicipalA is for of its orcorporation responsiblenot for
acts, powerit has nonegligent performancetheir of which to authorize.

declaration,— forth thatthe thesettingTo plaintiff’sCase.
are the owners aofadefendants, systemmunicipal corporation,

in thewater-works, and conduct waterlaidby groundof pipes
for whichresidents the receivecity theyof intheto dwellings
1894,in Marketin on street,that the pipeslayingcompensation,

filled theand trenchesnegligentlyso carelesslytheir servants
street,to form a in thewere laid as ridgein which the pipes

and that theand dangerous, plain-the defectivemaking highway
reason thethe of wasstreet, by ridge,while ontiff, driving

the defendants de-injured,—andfrom herthrown carriage
murred.

for theSamuel Emery, plaintiff.W.

defendants;theand forErnest CalvinL. Guptill Page,

are atCarpenter, the defendants liable commonUnlessJ.
Laws e. 59.1893,must be sustained.law the demurrer

act 1891,of the c.be takenJudicial notice may (Laws 209)
“ and tobonds,issue water man­the defendants toauthorizing

Brown, 93,v. N. H.water Hall 58and itscontrol supply.”age
“ immediate andtheits95, By management96. provisions ” in ofare vested a board waterthe water-worksdirection of

of theof whomcommissioners four persons, mayorconsisting
ex threeis one. The other members of'for the time being officio
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them hold the office three one fourthe board of to years,(one
and the other five from are namedFebruaryyears, years 1,1891)

thereafter,1894,In andin the act. each theyearJanuary,
and aldermen are to a member of themayor required appoint

first ofto hold the three from the the fol-board office years day
“ a of theFebruary. They may appoint superintendentlowing

and such other and as deemworks servantsagents they may
and fix their makenecessary, may maycompensation. They

andsuch rules and for their inownregulations government
all and asrelation to officers thembyappointed they mayagents

deem shall have andthe controlTheyproper. management
works, andof the construction and of said mayenlargement

all such contracts andmake for and on behalf of theagreements
in relation as andthereto deemtheycity may proper advisable*

and shall have full saidand control over the works whencharge
and rates andconstructed. shall establishenlarged They tolls*

and rules and water,for the use of andprescribe regulations
sell and con-of such articles ofmay dispose personal property

andnected with said works as shall deem expedient, maythey
such as be in theirpurchase property necessarymay judgment

for said works and the this act.’”purposes contemplated by
1891, 6,Laws 4, 5,c. ss.209, 8.

The water an in­commissioners are not the butcity’s agents,
board. The direct control them independent cannot orcity

the of their duties. have exclusive toauthoritydischarge They
determine and inwhere what manner shall bewater-pipes laid*
and all construction,to d© other the mainte­things touching
nance, and of the water-works. For their mis­management
feasance or that of their the defendants are notemployees, liable*
because are not the defendants’ servants. Ball v. Winches­they
ter, 435; Concord, 20;32 N. H. v. H. 8,62 N. Walcottv.Edgerly

101; 219,1 AllenSwamyscott, 221;Morrison v. Lawrence,98Mass.
Ham v. Mayor, 70 N. Y. 459.

The defendants have no and can confer none theirauthority, upon
officers and doto act the construction ortoagents, any relating

of the works. Their ordinance or di­management authorizing
their servants torecting in Market street or else­lay water-pipes

where, or the manner wouldprescribing them,of belaying
and void. At common aillegal law, iscorporationmunicipal

not servants,for the acts of itsresponsible or or for theiragents
in the hasnegligence acts,of that it no toperformance power

Adams;authorize. v. Concord,62 N. H. v.Edgerly 8, 19; Anthony
Lemon,1 284;Met. v. v. Bos-Newton, 476;134 Mass. McCarthy

ton, 197, 201; Rochester, 506;200,135 Mass. Y.Smith v. N.76
Cor.,2 Dill. Mun. s. the766; Cool. Torts Whether acts119.

of which the the com-were done waterplaintiff complains by
missioners or the defendants’ disclosesthe declarationservants,
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action, demurrer must be sustained. Theand thecauseno of
demurrer be sustained anotherthe uponwhether mightquestion

c. s. is not59,defendants 1893,the (Laws 1),byground urged
■considered.

sustained.Demurrer

All concurred.

Rockingham,
June, 1895.

Rye Rockingham County.v.

theburdensome to towna isexpense repairing highwaythe ofWhether
S., 73, 2, of fact.questionis ameaning of c.the P. s.within

town,the nor the relativeroad to the citizens ofutility of theNeither the
acounty,and is test of burdensomeness.in the alonerate of taxation town

aordéred tothat the defendants be payPetition, praying
afounda Pacts bythe of highway.of expense repairingpart ”“ to the townif thethat words burdensomewhoreferee, reports

isthe ofbecausemean burdensome highwayin the statute
relief;inhabitants, are entitled tothelittle use to the plaintiffs

ofwith the burdenif mean burdensome comparedbut they as.
arein the theother towns county, plaintiffstaxation borne by

relief.not entitled to

theforDrury Peaslee, plaintiffs.

Q. the defendants.Hoyt,Louis for

“ and noticeThe court onCarpenter, J. supreme petition
of theto the commissioners ordermay any part expensecounty

wholea the when theof to be by county,highway paidrepairing
S., s. 2. The73,to the town.” P. c.would be burdensome

burdensome,is is awhether the wholequestion expense question
the same here as arisesof fact. It is substantially question

c, 72, 4, Hudson69,under c. and between towns.S., 11,P. s. s.
591,H. In the acts theNashua,v. 62 N. 594. legislatureoriginal

some, least, the evi-the and at ofprinciples specifiedprescribed
dence it The act thewhich is to be determined. makingupon

in findthat case the court shouldcounty chargeable provided
town,the it shouldthe whole of burdensome toexpense repairs

asthe it shouldorder the whole or of expenses,any part adjudge
** the Lawsmost and to'be paid by county.equitable right,”


