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Rockingham,
June, 1895.

Haoxerr, Assignee, v. LEOMINSTER NATIONAL BANK ¢ a.

A pledge of stock to secure previous indebtedness, made within three months
of the beginning of insolvency proceedings, is void under P. 8., ¢. 201,
s. 26. / '

Brwn v Equiry, by the assignee in insolvency of William H.
Rollins, to recover ten shares of the capital stock of the National
Mechanics’ and Traders’ Bank and one bond of the Portsmouth
.Company. Facts agreed. May 14, 1894, the Leominster Na-
tional Bank, by its attorney, Samuel W. Emery, brought suit
against Rollins on a note endorsed by him. To avoid attach-
ment of his estate, Rollins and Emery entered into the following
agreement: ““Received of William H. Rollins, Esq., ten shares
of the capital stock of the National Mechanics’ and Traders’
Bank of Portsmouth, N. H., and one bond, No. 98, of Ports-
mouth Co. of South Berwick, Me., the same to be retained and
held under the following agreement: I hold a negotiable prom-
issory note signed by said Portsmouth Co. dated So. Berwick,
Me., Dec. 30, 1893, for twelve hundred fifty dollars, paya-
ble to the order of William H. Rollins in four months, and en-
dorsed by said Rollins and Nahum Harwood : Now said Rollins
is desirous of obtaining time upon said note and has deposited
the stock and bond abovesaid with Samuel W. Emery, attorney
for Leominster Nat’l Bank of Leominster, Mass., as collateral
to secure the payment of said note, which may be sued and judg-
ment had at the October term of the supreme court, A. D.
1894, for Rockingham county; now if upon execution issuing at
said October term said Rollins shall within five days pay said
.note with interest, costs, and notary’s charges, then the above
stock and bond are to be delivered to him, but if he does not so
pay, the same are to be sold at pledgee’s sale at once.” TUnder
this agreement, Rollins delivered to Emery the stock and the
bond named therein, which Emery now holds for the Leominster
National Bank. On the date of the agreement Rollins was in-
solvent.

August 13, 1894, Rollins filed his petition in insolvency; and
subsequently the plaintiff was appointed his assignee. Any ex-
ception to the form of the proceedings is waived. _

John 8. H. Frink, for the plaintiff

Samuel W, Emery, for the defendants.
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Wanrace, J. «All payments, pledges, mortgages, convey.
ances, sales, and transfers made within that time [three months]
the effect of which if held valid would be to diminish the prop-
erty available to the creditors . . . which were made to satisfy
or secure & previously existing debt . . . shall be void.” P. 8.,
¢. 201, s. 26. The statute, in its design to prevent preference
and to compel an equal distribution of the debtor’s assets among
his creditors, forbids his satisfying or securing a previously exist-
ing debt within three months of the beginning of the insolvency
proceedings. This transaction was a pledge by Rollins of the
bank stock and bond to secure his indebtedness to the Leomin-
ster National Bank. If held valid, it will diminish the property
available to the creditors of his insolvent estate. The pledge
being made less than three months before the beginning of the
insolvency proceedings, to secure a previously existing debt, is
W&Qid by the express terms of the statute. Leavitt v. Lovering, 64

. H. 607.

Decree for the plaintiff.
All concurred.

Rockingham,
June, 1895.

Laxg, Ex’z, v. Hiin, Ap’t.

A subsequent will which cannot be produced does not revoke a former one
offered for probate unless its contents can be ascertained and are inconsist-
ent with the earlier instrument, or it is shown to have contained a clause
of revocation.

Upon an appeal from the probate of a will, an issue for the jury, that the
will allowed was not the last will of the testator, is immaterial if it sub-
mits the mere question whether the testator executed a later will than that
propounded ; and is improperly framed if intended to submit the question
of revocation.

The objection, that the evidence produced by the opposite party is not suffi-
cient to warrant a verdiet in his favor, is waived if not taken until after
the case has been submitted to the jury.

When the due execution of a will has been shown and its non-production
accounted for, evidence of the declarations of the testator is admissible to
corroborate direct testimony as to its execution, prove its contents, and es-
tablish the revocation of an earlier will offered for probate.

If a will duly executed is proved to have been in the testator’s possession
and cannot be found at his decease, the presumption is that he destroyed
it, antmo revocands ; but if it is not. shown in his possession, the failure ta
find it after his death furnishes no ground for such presumption.



