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andattachment tender. But if the tender was asubsequent
one,valid Hazelton’s as ceased at asonce,rights mortgagee

the andattachment the under vir-it,against rights acquired by
S., 220, 8;tue ofP. c. s. and if the tender was not novalid,

for aid is claimed or Atequitable most,ground suggested.
canthere therefore be no tooccasion invoke the aid of a court

of in of the until the attach-equity respect plaintiffs’mortgage
ament into and is followed a theripens judgment, by uponlevy

both of arewhich thatmortgaged premises, maycontingencies
never If the court hashappen. of thatjurisdiction questions

arise,never it is not advisable to decide them in advance.may
Then, the record shows that the tender has not beenagain,

court,into which is an awhenbrought indispensable requisite
tender is relied v. 156;H. Frost v.upon. Bailey Metcalf, 6 N.

549,N. H.Flanders, 552;37 Allen v. H.Cheever,61 N. 32.
Other need not be considered.objections

Demurrers sustained.

J.,Clark did not sit: the others concurred.

Merrimack,
June, 1895.

HampshireHunt, Receiver,v. New Fire Underwriters’ As-
sociation.

isWhen a risk reinsured insolvent,for a company which becomes the rein-
bound, loss,surers bewill in the aevent-of to pay the entire amount

indemnified,against theywhich and not proportionsuch thereof as the
companyinsolvent may ultimately pay to its creditors.

case,In paidsuch the amount will not be a ofpart the assets for distribution
the creditorsamong of the insolvent but iscompany, for the sole benefit of

insured,the mayand lawfully paidbe byto him the reinsurers.

Assumpsit. Facts 1893,agreed. 1, theApril Granite State_
Fire Insurance insuredCompany for one year of theproperty
Boston & Maine Bailroad for $25,000. 10, 1898, theAugust

was fireproperty destroyed to the extent inby value of $2,800,
which sum the Granite State in Octoberpaid following.

theApril 1,1893, FirePeople’s Insurance reinsuredCompany
the Granite State forcompany one third of thepart risk, and
on the same theday defendants reinsured the com-People’s

for one half theirpany risk. The defendants’ contract contained
von. i.xviii. 21
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“ Loss,the clause: if to be and ratasettledfollowing proany, paid
¿ndand atwith the the same time andreinsured, place, upon

termsthe same and conditions.”
October, Hunt,1893,In the thewasplaintiff, appointed by

People’scourt receiver of the and is now ascompany, acting
under thesuch direction of the court. People’s companyThe.

is in andof settlement its affairs theofprocess liquidation by
and it assetsreceiver, is not now known whether the are suffi-

cient to the The claims theliabilities. thatsatisfy plaintiff
aredefendants bound to to him one sixth of the loss,totalpay

the thewithout for the settlement of affairs ofwaiting People’s
and without the dividend that ulti-to becompany mayregard

to creditors of that The defendants claimmately paid company.
that are toliable to the one half of thethey pay plaintiff only
sum which the People’s company may ultimately pay. Upon

action,notice them the theof Granite State ap-given company
and claimed to sum the defend-peared to be entitled whatever

ants are bound to pay.

David forGross, the plaintiff.

Stevens, the defendants.Deach for

Fire Co.Page, for the Insurance\Calvin Granite State

isthe partiesThe'Carpenter, question byJ. presented
com­are to to the People’sdefendants bound paythewhether

whichof the loss theyentire amount against agreedthepany
as thesuch a thereofor partthe onlyindemnify People’s,to

receivedThe defendantspay.People’s may ultimatelyinsolvent
insured,the risk which theyfor againsta considerationfull

toshould not bethey requiredis no reason whyand there
Co.,Insurancethe Blackstone v.of loss.full amountthepay

them and thereceived104, byThe premiumY. 106.N.56
andbe,loss were intended toin case ofthembesum to paid by

v. Insuranceare, equivalent. Kingof preciselylawtheoryin
the as itin effect sameis legal1.Cush. Their positionCo., 7

loss, hadthefor the ofif the purpose payingbe People’s,would
itfull of in money.the amountwith themdeposited

con-the due on themoneywhetherthe furtherBut question
or totheand be to People’sshould paidtract belongsequitably
Forthe case.the face ofarises onthe State companyGranite

becase maya simpler parallelof considerationconvenience
taken.

and immediately$10,000,A’s forinsure housePeople’sThe
The housethe defendants.amount withfor the samereinsure

and,insolvent,after becomeburned; People’sand theis shortly
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toas unable of theirbemay supposed, pay any part indebted-
The todefendants,ness. theirperformwilling just obligations,

Afile a of andagainstbill the andinterpleader People’s, pay
into which Athe To who has$10,000 court. lostparty, that

or the who have lostamount, does thePeople’s nothing, money
? The termsin of theparticular byissuedequity belong policy

the defendants are not material. It must be assumed that itby
the defendants to themerely stipulate toindemnify People’s,
the extent of the sum lossnamed, reason of theagainst de-by

fire,struction of A’s house because have noby tothey power
make contract of insurance contractsany ofexcept indemnity.

174,Bank H.Herrick,In v. 62 N. Jarib Herrick as principal
and Herrick asJohn W. were indebted to thesurety plaintiffs

a note. 27,1877, Jaribupon promissory January John W.gave
a real himof estate conditioned tomortgage indemnify against
loss reason of his the Inby signed 1878,note.having Jarib

hisobtained in Hisdischarge bankruptcy. sold theassignee
defendant,to the to theland, 1879,Insubject S.mortgage, John

W. died insolvent. of theNo note thepart paid,being plaintiffs
intheir bill theJarib,brought equity against administrator of

S,John and that theW., be topraying mortgage assigned them,
and prevailed.

The condition of the was not that Jarib shouldmortgage pay
the note, but that he should save his harmless. Thesurety

and could Thesurety conditionpaid pay nothing. toaccording
its literal terms andwas not never couldapparently be broken.
The court said that mere andequity form, helddisregards that
the in antransaction was substance of theappropriation mort-

for the of the indebt case itgaged payment was notproperty
otherwise satisfied the Theby atmortgagor. purchaser the

sale thetook with notice. Inassignee’s property it be-equity
to the for the ofplaintiffs theirlonged purpose debt,satisfying

and theto extent for thatnecessary Theirpurpose. didright
not of contract. Independ upon fact, thereprivity was none.
It did not that the hadappear plaintiffs any of theknowledge

filed theiruntil bill. It was immaterialmortgage they that the
relation of and existed betweenprincipal thesurety mortgagee
and the result would have been themortgagor,— same had they
been or if the hadjoint principals, been themortgage given by

to the It wassurety immaterialprincipal. thatequally the
was bound to the debt,mortgagee pay that hisexcept liability

was essential to the form of theparticular Thesecurity given.
result would have the same ifbeen Jarib had a deed of thegiven
same to a on condition thatproperty thestranger indem-grantee

and himsave harmless from hisnify on the note. Inliability
theshort, decision rested the broad thatwholly upon inground
and conscience theequity good shouldmortgaged property be
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inThe factsof debt.to the satisfaction the plaintiffs’applied
Holt v.the court inand the ofall material respects judgment

417, wereBank, 63 N. H.N. and Barton v.551, Croydon,62 H.
same as in Bank v. Herrick.the

creditor, thethat a forestablish theThese cases propositions
sub-avail himself of anysatisfaction of indebt, mayhis equity

debtor for itsmade his payment;insolventprovision bysisting
the debtorthat an or of byand propertyappropriation pledge

thethe debt any personfor ofpurpose againstindemnifying
itsto a forisit, pay-liable upon provisionequitably equivalent

ment.
in actionsThe of the first is often appliedprinciple proposition

Mass.178; Paul,24 Reed v. 131Beers,at law. Burr v. N. Y.
345; v. 17Gillis,v. N. H.129; Hartshorn, Berry7Butterfield

9; H. 18.Merrill, 16,H. v. N.N. 26Hodgdon
consideration, with to indemnifyIf for a BA, good agrees

B,him andas betweenC, A,him his indebtedness toagainst
is in his debtThe debtbecomes the debtor. equityprincipal

under­for hisand not a full considerationB’s. receivedHaving
thehe and as much tois bound paymorally equitablytaking,

to and he hadC, as-he if B delivered himdebt to would be had
in trust for itsthe amount of the in coin pay­debtaccepted gold

toIf technical is enforcement. for reasons the law powerless
v.weakness. Philbrickis suchthe to noduty, subjectequity

theH. It him to retainShaw, money,61 N. 356. will not permit
itsof his and escape performancethe consideration agreement,

debt,thethat B is toon the until compelled payflimsy pretext
his Hea of he has fulfilled the letter ofit,or part obligation.

if B and insolvent,law debt isbe at to themay compelled pay
least,at the accidenthe is not relieved from the duty byequity,

atrevokedB’s Whether the bemayof insolvency. agreement
notit,time C is of and assents to need bebefore informedany

it cannotIt is for that beconsidered. purposesenough present
B his claim forannulled after C intervenes and asserts against

its performance.
“ It doesAn insurance contract is a ofcontract indemnity.

a debt,a or a ofnot differ from bond of indemnity guaranty
riskssince the himself certainor takes uponobligor guarantor

to which the or creditor would otherwise be exposed.obligee
theinstrument,difference is in and form of theThe namesonly

called afor an alwaysconsideration insurance premium,being
athe terms of the contract,and instrument the pol-containing

reinsurance,a1 Phil. Ins. 2. contract ofs. Byicy.” (2d -ed.),
reinsurerwhatever the of thein obligationlanguage expressed,

the lossthe insurer his for byis to indemnify liabilityagainst
athe in relation to eachfire of insured. standTheyproperty

that and The materialother much like of surety. onlyprincipal
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in liable to theis the reinsurer is not lawdifference that directly
As the he is thetwo, obligor.insured. between principal

Peo-as as thecase in the actualIn the longsupposed (as case),
A recoversare there is no orsolvent difficulty question.ple’s

the samerecoverthem the full amount of his andloss, theyof
areofsum of the defendants. The contracts both companies

The soleThere is this circuity.no occasion forperformed.
is hold the Peo-of the defendants their contract tounderduty

to A theharmless. have the toThey directlyple’s payright
their con-loss;amount of his soby they fully performdoing

Buttract. to A isThe of theobligation discharged.People’s
indemnified, and thewhichever method is A is People’s,adopted,

for the insurance andthat the same is paidassuming premium
the transaction.reinsurance,for the neither nor lose bygain

themere accident of insol­The claims that theplaintiff by
thanof the and more tenPeople’s pervency inability payto
isliabilities,cent of their the contractdefendants’ materially

itmodified. are no at toliberty perform byThey payinglonger
Ato the amount his It is not now thatof loss.directly enough

in with the literal terms of the contractcompliance protectthey
the it the fullsaid,from ismust,loss.People’s payThey

A,amount of the and in commonPeople’s;loss to the with
their other cent of the sumcreditors, is entitled to ten per only

due to him. In the for the solewords, People’s,otherjustly
indebtedness,reason that can of theirten centthey pay onlyper

$10,-­claimed,it is realize of A’s lossare, entitled to out ofjustly
000, which their acontract are bound to netby they pay, profit

$9,000.of are It is in­to their losses. for theirThey profit by
—theterest —Tor their creditors that allinterest of one ofevery

the in ainsured and them reinsured sol­them,property by by
vent be fire. a resultSuch willcompany, bydestroyed equity
not tolerate. It is not morals that one shouldlaw orgood good

the of hisby destruction Sto.profit property Eq.neighbor’s (1
Jur., s. if himself makehe has to the lossespecially agreed493),

“ A contract ato man to the law is...good. tempt transgress
Blantern,void the common law.” 2 347,Collinsv. Wils. 350.by

The under their contract with the aredefendants, en-People’s,
titled to reason of theloss destruction ofbyagainstprotection
the insured and to more. cannotproperty, Theynothing object

ato or dmeree which has that effect. The defendantsjudgment
cannot ato that the the in-toobject payjudgment they money

it issured, because to them immaterial whether it tothey pay
him theor to insurer.

a bill in the State,Granite thereUpon filing proper equity by
favor;will be a decree in their or they may, upon reimbursing

the for all hitherto incurred him in theplaintiff expenses by
of this take thereinaction, for their use.prosecution judgment
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Herckenrath v. Insurance 3 Barb. Ch. and the laterCo., 63,
which have it have andcases followed been theirconsidered,

isdoctrine not approved.

Casedischarged.
All concurred.

Merrimack,
June, 1895.

Folsom v. Folsom.

petitionThe be set off on the of the herright may againsthomestead wife
husband.

the a Facts found thePetition, for set-off of homestead. by
The defendant is the and the ownercourt. husbandplaintiff’s

■ the Hewhich is of value than ownshomestead, greater $500.of
estate. the have not livedno other real Since 1881 to-parties

the has resided and now resides on thebut plaintiffgether,
The defendant claims that the cannot bepremises. petition

maintained.

theStevens,Leach for plaintiff.

canthe defendant. If the haveBuxton, for plaintiffWillis G-.
set it must follow that the wife ofher,a homestead out to every

be aestate could the same. This wouldreal owner do startling
and the ofthe ofunderstandinginnovation upon practice people

A the statute law to thethis state. review of rightpertaining
and exten­a constantof homestead shows changing, enlarging,

it the to the widowsion of that At first simply gave rightright.
while theand children of a debtor sheor wife minor occupied

1089; c. s. Then it1851, L., 138,Laws c. Gr. 1.premises. gave• the Lawsa life the and minor children of owner.estate to widow
Weare, 125;N. Lake v. 631868, 1, 33;c. s. v. H.Cross 62 Page,

the ahusband,It not until that orN. H. 318. was 1878 single
estate,in real and thenhad a homestead his own onlyperson,

the and the children ofthe death of wife age.upon becoming
c. 22. the of the statutes would implyLaws Now1878, language

homestead, firstathat the has a to beingowner superior right
named.

con­a cannotCarpenter, J. The owner of homestead right
herhis wife withoutincumber it the lifetime oforvey during

ofconsent, if she is nottheor the of of probateapproval judge


