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Herckenrath v. Insurance (Cb., 8 Barb. Ch. 63, and the later
cases which have followed it have been considered, and their
doctrine is not approved.

Case discharged.
All eoncurred.

Merrimack,
June, 1895.

Forsom ». Forsom.

The homestead right may be set off on the petition of the wife against her
husband. ’

Prririon, for the set-off of a homestead. TFacts found by the
court. The defendant is the plaintiff’s husband and the owner
-of the homestead, which is of greater value than $500. Ie owns
no other real estate. Since 1881 the parties have not lived to-
gether, but the plaintiff has resided and now resides on the
premises. The defendant claims that the petition cannot be
maintained.

Leach ¢ Stevens, for the plaintiff.

Willis G. Buzxton, for the defendant. If the plaintiff can have
a homestead set out to her, it must follow that the wife of every
real estate owner could do the same. This would be a startling
innovation upon the practice and understanding of the people of
this state. A review of the statute law pertaining to the right
of homestead shows a constant changing, enlarging, and exten-
sion of that right. At first it simply gave the right to the widow
or wife and minor children of a debtor while she occupied the
premises. Laws 1851, ¢. 1089; G. L., c. 188, s. 1. Then it gave
‘a life estate to the widow and minor children of the owner. Laws
1868, ¢. 1, s. 88; Cross v. Weare, 62 N. . 125; Lake v. Page, 63
N. H. 818. It was not until 1878 that the husband, or a single
person, had a homestead in his own real estate, and then only
upon the death of the wife and the children becoming of age.
Laws 1878, c. 22. Now the language of the statutes would imply
that the owner has a superior right to a homestead, being first
named.

CARPENTER, J. The owner of a homestead right cannot con-
vey or incumber it during the lifetime of his wife without her
consent, or the approval of the judge of probate if she is not of
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sound mind. She is entitled to occupy it during her life. P. 8.,
e. 188, ss. 2, 4. A voluntary separation does not deprive her of
the right to occupy it. Meader v. Place, 43 N. H. 307. It may
be as important for her protection against her husband and those
claiming under him, as for her protection against his creditors,
that the homestead right be set off by metes and bounds (Akinson
v. Atkinson, 40 N. H. 249, 251), especially if the estate in which
it exists is of greater value than $500; and hence the statute
expressly provides that it may be set off on her petition. P. S,
c. 188, s. 16.

Case discharged.

CraArg, J., did not sit: the others concurred.

Merrimack,
June, 1895.

SEARLE v. PARKE ¢ a.

A master is not liable for thefts committed by his servants unless such acts
were within the scope of their employment, were ratified by him, or were
the natural and probable consequences immediately and directly resulting
from unlawful acts done by his direction.

TRESPASS, de bonis, with a count in trover, for taking and carry-
ing away and for the conversion of a diamond ring. Facts found
by the court. The defendants were engaged in decorating the
Statesman building, and employed B. and 8.; two irresponsible
strangers, to assist them. June 20, 1894, it became couvenient
in the prosecution of the work to enter, in his absence, the plain-
tiff’s room in the building, to the exclusive possession of which
he was entitled, and the door of which was locked. B., by di-
rection of the defendants, entered the room through the window,
and admitted 8. by the door. They remained there an hour or
so, during which time one or both of them stole the ring.
Neither of the defendants entered or went near the room. The
plaintiff moved for leave to amend by filing counts in trespase
quare clausum and in case. .

Sargent ¢ Hollis, for the plaintiff.
Albin g Martin, for the defendants.

CARPENTER, J. On the facts stated, the defendants are not
liable for the larceny of the ring in any form of action. To en-
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