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title the plaintiff to recover in trespass de bonis or trover, it must
be shown that the' defendants personally, or by their servants
acting within the scope of their employment, participated in the
taking and conversion; or that it was taken for their benefit and
that they ratified the taking. 2 Gr. Ev., s. 631; Wilson v. Tum-
man, 6 M. & G. 286, 242, 248 ; Lewis v. Read, 18 M. & W. 834.
It is not claimed that the defendants took part in or ratified the
trespass, and there is as little ground to claim that they are liable
in their character as masters. Theft was not the business for
which B. and 8. were engaged, nor was it within the scope of
their employment. The mere fact that the wrongdoers were
their. servants is not sufficient to make the defendants answer-
able for the wrong. Wilson v. Peverly, 2 N. H. 548 ; Arthur v.
Balch, 28 N. H. 167 ; Andrews v. Green, 62 N, H. 436.

The plaintiff could not recover in case against the defendants
for negligently employing thieves as servants, because negli-
gence i8 not found. :

In trespass quare clausum, the defendants would be liable in
nominal damages, at least, for the breaking and entering which
they directed. They would also be responsible for any damage
directly caused by the act of breaking and entering, and for any
consequential injury that naturally and reasonably could be ex-
pected to result therefrom. Tor consequences neither natural
nor probable they would not be answerable. Gilman v. Noyes,
57 N. H. 627; Poll. Torts 81-87; Cool. Torts 68-77.

The larceny was not the immediate or direct result of the un-
lawful act which the defendants directed. Whether it was the
natural or probable consequence of the act,— a consequence that
the defendants reasonably ought to have anticipated,— is a ques-
tion of fact. Gilman v. Noyes, supra. That it was such a con-
sequence is not, and, on the evidence reported, could not prop-
erly be found.

Judgment for the defendants.
BroperrT, J., did not sit: the others concurred.

Merrimack, 2
June, 1895.

Era, Adm’r, v. Bra.

A non-resident witness, while in attendance upon a court of this state, is ex-
empt from the service of a writ in a eivil action. '

Assumpsir. Facts found by the court. The defendant pleaded
in, abatement that the service of the writ was not legal. He
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is a resident of Massachusetts and an attorney-at-law. IHe at-
tended a hearing, as attorney for the petitioner, at a special term
of the probate court of Grafton county, npon a petition for the
revocation of the appointment of an administrator. Ile sup-
posed it might be necessary for him to testify in making out the
petitioner’s case, but he did not testify. While he was arguing
the case an officer served the writ upon him. A judgment of
respondeat ouster was ordered, subject to exception.

Bingham § Mitchell, for the plaintiff.
Samuel C. Hastman, for the defendant.

Cmasg, J.  Parties and their witnesses are privileged from
arrest while going to, attending upon, and returning from the
trial of an action. A person who procures an arrest in violation
of the privilege is guilty of contempt of court; and the action
in which the arrest 1s made is subject to abatement for want of
proper service. State v. Buck, 62 N. IL 670 ; Hubbard v. San-
born, 2 N. . 468. The privilege is established to sccure “ the
free and unrestrained attendance of parties and witnesses,”
without which ¢justice cannot be administered.” Freedom
from arrest alone does not answer the purpose in the case of
non-resident witnesses. They cannot be compelled (as resident
witnesses may be, P. 8., c. 224, s5.1-9) to attend a trial, at least in
civil actions.  Their consent must be secured. Hence, "all reason-
able objections they may have to attending should be removed 80
far as practicable. TLiability to be sued in the foreign j jurisdic-
tion is such an objection. One cannot ordinarily defend his
rights so conveniently, economically, and effectively there as he
can at home, and will not expose himself to the risk unneces-
sarily. The only way to obviate the objection is to remove the
liability.

The right to take the deposition of a non-resident witness
does not answer the requirements of justice. It is often indis-
pensable to a just decision of a cause, and is always desirable,
that testimony shall be given orally in open court. The tiriers
are more likely to understand the testimony fully and correctly.
The appearance of the witness aids materially in forming a cor-
rect judgment of the credibility and weight of his testimony.
All the issues of fact that may arise at the trial can scldom
be forescen. A fact within the knowledge of a witness may ap-
pear to be so foreign to the case when his deposition is taken
that it is not deemed worth while to question him upon it, and
yet the course of the trial may be such that it is the fact which
will control the verdict. See Meicalf v. Gilmore, 63 N. H. 174,
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186-189. Hvery reasonable facility should therefore be provided
for obtaining the attendance of witnesses in person.

These and other considerations have led to the establishment,
quite generally, of the doctrine that non-resident witnesses are
privileged from liability to be sued while attending the trial, and
going to and returning from it; andthat a violation of the priv-
ilege is cause for abating the action. In re Healey, 53 Vt. 694 ;
Capwell v. Sipe, 17 R. L. 475; Seaver v. Robinson, 8 Duer 622;
Jenkins v. Smith, 57 How. Pr. 171; Person v. Girier, 66 N. Y. 124 ;
Maitthews v. Tufts, 87 N. Y. 568; Parker v. Marco, 136 N. Y.
585; Massey v. Colville, 45 N. J. Law 119; Mulhearn v. Publish-
ing Co., 583 N. J. Law 1538; Miles v. M’ Cullough, 1 Binn. 77;
Bolgiano v. Lock Company, 78 Md. 182; Wilson v. Donaldson, 117
Ind. 856; Palmer v. Rowan, 21 Neb. 452 ; Sherman v. Gundlach,
87 Minn. 118 ; First National Bank of St. Paul v. Ames, 89 Minn.
179; Mitchell v. Judge, 58 Mich. 541 ; Aitchison v. Morris, 11 Fed.
Rep. 582; Larned v. Griffin, 12 Fed. Rep. 590. The contrary
doctrine, adopted in some jurisdictions (Poole v. Glould, 1 H. & N.
99; Wilder v. Welsh, 1 McArthur 566; McIntire v. Melntire, 5
Mackey 844 ; Page v. Randall, 6 Cal. 82), is not supported by
satisfactory reasons.

The question whether the defendant, as the petitioner’s attor-
ney, was exempt from the service of process (Bac. Abr., Privi-
lege, B, 1, 2; 1 Tidd Pr. 195, 196, and cases; 1 Gr. Hv., ss.
816, 817; Meckins v. Smith, 1 H. Bl. 636; Newion v. Harland, 8
Secott 70; Luntly v. Nathaniel, 2 Dowl. 51; Castle’s Case, 16 Ves.
412; Welliams v. Webb, 5 Scott N. R. 898; Commonwealth v. Ro-
nald, 4 Call 97; Secor v. Bell, 18 Johns. 52; Corey v. Russell, 4
Wend. 204 ; Humphrey v. Cumming, 5 Wend. 90; Cole v.M Clellan,
4 Hill 59) has not been considered, because the defendant does
not claim exemption on that ground.

Itisimmaterial that the defendant was not sworn, if he attended
in good faith as a witness. 'Whether he did or did not attend
in this character does not distinctly appear. The exception will
be overruled or sustained according as the judge at the trial term
may find on that question.

Case discharged.

BrovezrT, J., did not sit: the others concurred.




