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title the to in de bonis it mustrecover orplaintiff trespass trover*
that' the'be shown defendants or their servantspersonally, by

within the in theof theiracting scope employment, participated
conversion;and their andor that it was taken for benefittaking

Ev.,that the v. Tum­they 631;ratified 2 Gr. s. Wilsontaking.
242,M. & v. &man, 243; Read,6 G. Lewis 13 M. W. 834.236,

It is not claimed that in ratified thethe defendants took orpart
areand there is as little to claim that liabletrespass, theyground

in their the forcharacter as masters. Theft was not business
which B. and S. were nor was it within the ofscopeengaged,
their that wereThe mere fact theemployment. wrongdoers
their- servants is make the defendants answer­not sufficient to
able the 2 ;for v. N. H. Arthur v.Wilson 548­wrong. Peverly,
Balch, N. 157;23 H. Andrewsv. N. H.Green, 62 436.

The could in case the defendantsnot recoverplaintiff against
for thieves as becausenegligently servants, negli-employing

is not found.gence
In the defendantsclausum, would be liable intrespass guare

least,nominal at the andfor whichdamages, breaking entering
directed. would also be forthey They responsible any damage

caused the andact of and fordirectly by breaking anyentering,
that and could ex-consequential beinjury naturally reasonably

to result neither naturalpected therefrom. For consequences
nor wouldprobable not be answerable. v.they Noyes,Gilman

627; 31-37;57 N. H. Poll. Torts Cool. Torts 68-77.
The was not the immediate direct result the un-larceny or of

lawful act which the defendants directed. it was theWhether
natural or of the a thatprobable act,—consequence consequence
the defendants ato have isreasonably anticipated,— ques-ought
tion of fact. v. That such aGilman it was con-Noyes, supra.

not, and,is on the evidencesequence could notreported, prop-
be found.erly

theJudgment defendants.for.

J., didBlodgett, not sit: the others concurred.

Merrimack,
June, 1895.

v. Ela.Ela, Adm’r,

witness, state,A non-resident in isuponattendance a of this ex-while court
erupt from the of a in a action.writ civilservice

Assumpsit. defendantFacts found the court. Theby pleaded
in, abatement that the was not Hethe service of writ legal.



313ELA v. ELA.N. H.]

and an He at-a resident of Massachusetts attorney-at-law.is
aas the at termtended a forhearing, attorney petitioner, special

acourt of for theuponof the Grafton county, petitionprobate
an administrator. Herevocation of the of sup-appointment

him in out theit be for to testifyposed necessary makingmight
hebut he did While wascase, not arguingpetitioner’s testify.

him. A ofthe case an served the writofficer upon judgment
ordered,ousterwas torespondeat subject exception.

for theMitchell,Bingham plaintiff.

Samuel for the defendant.Eastman,C.

are fromChase, J. Parties and their witnesses privileged
thearrest and fromwhile to, attending upon, returninggoing

trial of an A arrest in violationaction. who anperson procures
court; actionof the is and theof ofprivilege guilty contempt

in which the for want ofarrest is made is to abatementsubject
;service. N. H. Hubbard v. San­State v. 62 670­proper Buck,

“born, the2 N. to secureH. 468. The is establishedprivilege
witnesses,”free and unrestrained andattendance of parties

Freedomwithout cannot be administered.”“justicewhich
from arrest alone the in the case ofdoes not answer purpose
non-resident residentwitnesses. cannot beThey compelled (as

be, 224, inwitnesses c. ss. to attend a at leastS., trial,P.may 1-9)
civil actions. Their secured. all reason­Hence,consent must be

removed,able to soobjections have should bethey may attending
far as sued in theto bopracticable. foreign jurisdic­Liability
tion is such an hisOne cannot defendobjection. ordinarily

so and there as heconveniently,rights effectivelyeconomically,
home,can at and the risk unneces­will not himself toexpose
The is theto the to removesarily. obviateonly way objection

liability.
The to take the a witnessof non-residentright deposition

notdoes answer the It is often indis­ofrequirements justice.
desirable,to a a iscause,decision of andpensable alwaysjust

that shall in court. The triersbetestimony orallygiven open
are more to understand the andtestimony fully correctly.likely
The in a cor­of the witness aidsappearance materially forming
rect of the and of hisjudgment credibility testimony.weight
All the issues fact that at the trial seldomof arise canmay

foreseen. A abe fact within the of witness ap­mayknowledge
to be so to the his is takencase whenpear foreign deposition

that it is andit,not deemed worth while himto question upon
the it is whichcourse of the trial be such that the factyet may

will the 174,control verdict. See 63 N. H.Gilmore,v.Metcalf
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should thereforereasonable befacilityEvery provided186-189.
inof witnessesthe attendance person.for obtaining

have led the establishment,and toThese other considerations
that non-resident witnesses arethe doctrineofquite generally,

trial, andsued while thefrom to beliability attendingprivileged
and a theit;from that violation ofto and priv­going returning

;In re Vt.the action. 53 694­Healey,is cause forilege abating
Robinson, 622;475; v. DuerR. I. Seaver 3v.Capwell Sipe, 17.

124;171; Grier,Pr. Person v. 66 N. Y.Smith,v. How.Jenkins 57
Marco,568; Parker v. N. Y.v. N. Y. 136Matthews 87Tufts,

119; Mulhearn Publish­N. J. Law v.585; Colville,v. 45Massey
153; 77;Miles v. M­ 1 Binn.LawN. J.Co., 'Cullough,53ing

Donaldson,132;Md. v. 117v. Lock Wilson73Company,Bolgiano
452; Gundlach,21 Neb. Sherman v.356; Rowan,Ind. Palmer v.

Bank v. Minn.Ames,National St. Paul 39;Minn. 118­ First37 of
541; 11 Fed.Morris,Mich. Atchisonv.179; Mitchell v. 53Judge,

12 Fed. 590. The582; Griffin, contraryLarned v. Rep.Rep.
Gould, &v. 1 H. N.in somedoctrine, jurisdictionsadopted (Poole

McIntire,566; McIntire 51 McArthur v.99; v. Welsh,Wilder
Randall, is6 Cal. not344; byv. supportedMackey 32),Page

reasons.satisfactory
defendant, the attor­the as petitioner’swhetherThe question

Privi­the service of Abr.,was from processexemptney, (Bac.
1, 195, 196, cases;and 1 ss.2; Ev.,1 Tidd Pr. Gr.B,lege,

317; 636; Newton Harland,1 H. Bl. v. 8Smith,Meekins v.316,
51; Case,2 16 Ves.Nathaniel,v. Dowl. Castle’s70;Scott Luntly

Ro­898;Scott N. R. v.412; Webb,v. 5 CommonwealthWilliams
Russell,52; 497; Bell, Corey18 Johns. v.4 Call Secor v.nald,

M’Clellan,90;Wend. v.204; v. 5 ColeHumphreyWend. Cumming,
considered, the defendant doesbecause4 Hill has not heen59)

claim on thatnot ground.exemption
if he attendedsworn,the defendant was notIt is immaterial that

he did did not attenda Whether orin faith as witness.good
willThein character does not distinctly appear. exceptionthis

as at the trial termthebe overruled or sustained according judge
find on thatmay question.

Casedischarged.

did sit: the others concurred.J., notBlodgett,


